UNITED STATES DEPARTMENT OF AGRICULTURE 


AGRICULTURE 
DECISIONS 


DECISIONS OF THE SECRETARY OF AGRICULTURE 


UNDER THE 
REGULATORY LAWS ADMINISTERED IN THE 
UNITED STATES DEPARTMENT OF AGRICULTURE 


(Including Court Decisions) 


VOL, 32 NO. 6 
(NOS. 15,280-15,322) 
Pages 1251-1325 


June 1973 


For sale by the Superintendent of Documents, U.S. Government Printing 
Office, Washington, D. C. 20402. Price of single copy varies depending on 
size. Subscription price per year $11.50, domestic; $14.50, foreign. 








AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after 
notice and hearing or opportunity for hearing. These decisions 
do not include rules and regulations of general applicability 
which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Market- 
ing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 
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FITCHETT BROTHERS, INC. v. EARL L. BuUTZ, Secretary of Agricul- 
ture of the United States. May 15, 1973. 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


69 Civ. 5627 


Order No. 2—Application of Connecticut order differential—Direct delivery 
differential—Trade barrier issue—Function of District Court limited to 
determination of whether the Judicial Officer’s ruling* was in 
accordance with law—Summary judgment in favor of defendant 


Where plaintiff sought a review of the Judicial Officer’s decision and order 
(28 A.D. 1219), the court held that the record fully substantiates the 


decision of the Examiner and Judicial Officer. The court denied plaintiff's 


motion for summary judgment, and granted defendant’s cross-motion 
for summary judgment. 


Carroll and Carroll, Syracuse, New York, Attorneys for plaintiff. 
Whitney North Seymour, Jr., U. S. Attorney, Southern District of New 
York, and 


Dennis Becker, U. S. Dept. of Agriculture, for defendant. 


OPINION 
METZNER, District Judge 


This is a statutory action pursuant to Section 8c(15)(B) of 
the Agricultural Marketing Agreement Act of 1937 as amended 
(the Act), 7 U.S.C. § 608c(15) (B), to review a decision and or- 
der of the Judicial Officer of the Department of Agriculture act- 
ing for the Secretary of Agriculture. The decision and order un- 
der review involve Sections 1002.44 (7 C.F.R. § 1002.44) and 


* 28 A.D. 1219 
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1002.71(c) (7 C.F.R. § 1002.71(c)) of Milk Marketing Order No. 
2 (Order No. 2), promulgated by the Secretary under the Act (7 
U.S.C. § 601, et seq.). 


Plaintiff is a milk distributor with a processing plant at Pough- 
keepsie, which is regulated under Order No. 2. Order No. 2 regu- 
lates the handling of milk in the New York-New Jersey market- 
ing area. During 1964-1966, Fitchett purchased milk from the 
Modern Milk Marketing Association (Modern), a cooperative in 
Connecticut which was regulated under Milk Marketing Order No. 
15 (Order No. 15). Order No. 15 regulates the handling of milk 
in Connecticut. Fitchett’s plant is within 70 miles of New York 
City, while Modern’s producer-members are located outside that 
area. 


In computing plaintiff’s obligation under Order No. 2 regard- 
ing this milk, the market administrator applied the Connecticut 
order differential (7 C.F.R. § 1002.44), including a five cent di- 
rect delivery differential as prescribed by Section 1002.71(c) of 
Order No. 2 (7 C.F.R. § 1002.71(c)). In its petition before the 
Secretary, plaintiff challenged the application of the Connecticut 
order differential and the direct delivery differential to the milk 
purchased from Modern. After a full evidentiary hearing, the 


Hearing Examiner recommended that plaintiff’s petition be dis- 
missed. After the filing of briefs, exceptions to the Examiner’s 
decision, and oral argument before the Judicial Officer, the Ju- 
dicial Officer found that the challenged provisions were correctly 
applied to plaintiff, and dismissed the petition. The instant action 
then ensued to review that decision. 


In this statutory appeal proceeding, the function of the district 
court is limited to a determination of whether on the record be- 
fore it, the Judicial Officer’s ruling was in accordance with law. 
(7 U.S.C. § 608c(15) (B)). See also Freeman v. Hygenia Dairy 
Co., 326 F.2d 271, 273 (5th Cir. 1964) ; United States v. Mills, 315 
F.2d 828, 836 (4th Cir.), cert. denied, 375 U.S. 819 (1963) ; Reddi- 
Whip Co. of Philadelphia v. Hardin, 315 F. Supp. 1117, 1118 
(E.D. Pa. 1970). The ruling of the Judicial Officer is final and 
conclusive if there is substantial evidence in the administrative 
record supporting such ruling, and the court may not weigh the 
evidence and substitute its own independent findings. Lewes Dairy 
Inc. v. Freeman, 401 F.2d 308, 317 (3d Cir. 1968), cert. denied, 
394 U.S. 929 (1969). A trial de novo cannot be conducted, nor 
may new issues be injected into the proceedings. Lewes Dairy 
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Inc. v. Freeman, supra; Windham Creamery, Inc. v. Freeman, 230 
F. Supp. 632, 688 (D. N.J. 1964), aff'd, 350 F.2d 978 (3d Cir. 
1965), cert. denied, 382 U.S. 979 (1966). 


Before applying these standards to the instant case, we must 
first consider the issues actually raised before the agency. There 
is a great deal of confusion on this score. In its petition before 
the agency, plaintiff challenged solely the application of the Con- 
necticut differential and the direct delivery differential. That this 
was plaintiff’s intent is evident from the transcript of the pro- 
ceedings before the Examiner. At several points in that proceed- 
ing, when plaintiff would begin to offer testimony as to the valid- 
ity of these provisions, the Examiner made it clear that the pro- 
ceeding was concerned only with the application of the statute. 
Plaintiff specifically concurred in these conclusions. 


Yet, despite this express delimitation of the scope of the pro- 
ceedings below, plaintiff raised the issue of the validity of these 
two provisions in its briefs which were filed with the Examiner 
after the hearing, in its exceptions to the Examiner’s recom- 
mended decision, and in its motion for reconsideration of the Ju- 
dicial Officer’s decision. These challenges consisted entirely of a 
bare allegation that the provisions constituted a violation of the 
trade barrier prohibition of the Act (7 U.S.C. § 608(c) (5) (G), 
as explained in Lehigh Valley Cooperative Farmers v. Freeman, 
370 U.S. 76 (1962). 


Plaintiff made a second motion for reconsideration in which it 
indicated that such action was warranted because of newly dis- 
covered evidence in the form of a Supreme Court decision of De- 
cember 9, 1969. That decision undoubtedly referred to Zuber v. 
Allen, 396 U.S. 168 (1969) in which the Court declared invalid 
the farmer location differential of the Massachusetts-Rhode Is- 
land Milk Marketing Order. Apparently plaintiff felt that the 
same considerations which led to that provision’s invalidity would 
apply to the provisions under attack in this case, and that the 
Judicial Officer should review his earlier order of dismissal in 
light of this new decision. That motion was denied because 
agency procedure only permitted one motion for reconsideration, 
and because plaintiff has already filed an action in this court for 
review. While it is true that neither the Examiner nor the Ju- 
dicial Officer could have considered the effect of Zuber on these 
proceedings, and therefore a remand might be appropriate as 
suggested by the Department of Agriculture in its response to 
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the motion to reconsider, plaintiff has now apparently abandoned 
this issue. Nowhere in its complaint or motion papers is there a 
reference to Zuber. The moving papers request a remand only as 
to the trade barrier issue. 


In its instant motion for summary judgment, plaintiff has lim- 
ited its challenge to a consideration of the trade barrier issue. 


In so far as plaintiff has contested the application of the provi- 
sions of Order No. 2 to the milk purchased from Modern, it is 
abundantly clear that its claim is without merit. The record fully 
substantiates the decisions of the Examiner and the Judicial Of- 
ficer that the market administrator was correct in applying these 
two differentials in the computation of plaintiff’s obligations un- 
der Order No. 2. The correctness of the decision below is appar- 
ently now conceded by plaintiff. In its motion papers plaintiff 
states: 


“It is apparent that by thus delimiting the issue, the re- 
sult of the hearing was already determined, since the order 
quite clearly made provision for the use of the contested di- 
rect delivery differentials.” 


As far as the validity of the enactment of these provisions is 
concerned, however, plaintiff now takes the position that the Ex- 
aminer and Judicial Officer confined themselves solely to a con- 
sideration of the application of the differentials rather than to 
their legality. It contends that the imposition of these charges to 
the Modern milk constitutes a trade barrier, just as the imposi- 
tion of the compensatory payment under the old Order No. 2 
constituted a trade barrier in Lehigh Valley, supra. 


We have already indicated that this issue was not presented to 
the Examiner until after the hearing. While it is true that his 
decision did not allude to a consideration of the validity of the 
provisions, that fact does not carry us very far since the opinion 
of the Judicial Officer specifically indicates that he had consid- 
ered plaintiff’s challenges on this score: 


“Petitioner voices numerous criticisms of the action com- 
plained of and some of these might be regarded as attacks 
on the pertinent order provisions. Petitioner, however, falls 
far short of establishing any invalidity in the provisions.” 


Since the Lehigh Valley case was specifically mentioned by 
plaintiff in its post-hearing papers, all of which were before the 
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Judicial Officer, it is apparent that he was aware of the decision 
and plaintiff’s reliance thereon. The fact that his decision did not 
specifically refer to that case is of no consequence in light of the 
statement above. 


Applying the traditional standard of review to the Judicial Of- 
ficer’s decision as to the validity of the provisions, it is evident 
that such ruling was in accordance with law. It is well settled 
that plaintiff bore the burden of demonstrating “at the hearing 
the existence of the alleged trade barrier by showing that it paid 
more for its milk than its unregulated . . . competitors.” Lewes 
Dairy, Inc. v. Freeman, supra at 316. Plaintiff, however, intro- 
duced no evidence on this issue, and there is nothing in the record 
upon which to base a finding that a trade barrier existed as a 
result of these two provisions. On the other hand, in answer to 
plaintiff’s charges, the Department of Agriculture presented evi- 
dence from several earlier proceedings pursuant to which the 
challenged provisions were promulgated. This was in addition to 
the presumption of the existence of facts justifying the Secre- 
tary’s determination which attaches to a determination of an 
agency. Lewes Dairy Inc. v. Freeman, supra. In sum, the decision 
of the agency was fully in accordance with law and the petition 
should have been dismissed. 


Fortification for this result is derived from the Rule 9(g) state- 
ment filed by defendant in this case pursuant to the Legal Rules 
for the Southern District of New York. Rule 9(g) provides that 
upon any motion for summary judgment, the moving party shall 
file a statement “of the material facts as to which the moving 
party contends that there is no genuine issue to be tried.” It fur- 
ther provides that all material facts contained in such statement 
will be deemed to be admitted “unless controverted” by the op- 
posing party’s statement of facts as to which it claims there is 
a genuine issue. In the instant case, the government properly 
filed a Rule 9(g) statement in which, inter alia, it stated the fol- 
lowing facts were not in issue: 


“7. The above provisions of Order No. 2 [7 C.F.R. §§ 1002.44 
and 1002.71(c)] were validly promulgated in accordance with 
the requirements of the Act and were based upon substantial 
evidence in the proceedings had according to law, prior to 
promulgation. 


8. No evidence was offered by petitioner in the administra- 
tive proceedings here under review to show the anticompeti- 
tive effects of the provisions challenged.” 
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Plaintiff failed to file not only the Rule 9(g) statement in sup- 
port of its own motion for summary judgment, but also the 
statement required in opposition to defendant’s motion. There- 
fore, the facts presented in defendant’s statement above are 
deemed to be admitted. This of course would be grounds alone 
for upholding the decision below, and denying plaintiff’s in- 
stant motion. 


In defense of its failure to comply with the Local Rules, plain- 
tiff’s counsel claims that he was unfamiliar with the rules be- 
cause he is from out of town and does not regularly practice in 
the Southern District. This excuse only serves to establish an- 
other violation of the Local Rules. Rule 4 thereof provides that 
an attorney who does not have an office within the Southern Dis- 
trict may not appear as attorney of record without designating 
local counsel. No such designation was ever made. Presumably 
if plaintiff had complied with this rule, it would have been ap- 
prised of the requirements of Rule 9(g). 


Finally, we note that plaintiff in its motion papers for the first 
time refers to the application of the plant location differential 
(7 C.F.R. § 1002.42) to the milk in dispute. Assumedly, this ref- 
erence represents plaintiff’s belief that this provision to consti- 
tutes a trade barrier in violation of 7 U.S.C. § 806c(5) (G). No- 
where did objection to the use or validity of this differential 
appear in the record below. Its legality was not considered by 
either the Examiner or Judicial Officer. It is therefore not prop- 
erly before this court in this proceeding. Plaintiff, however, sug- 
gests that the matter be remanded to the agency for considera- 
tion. That procedure is inapplicable to an issue which was never 
properly raised below. 


Plaintiff’s motion for summary judgment is denied. Defend- 
ent’s cross motion for summary judgment is granted. 


So ordered. 
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Futures prices—Manipulation of—Stipulation of respondents Universal 
Land-Snake River, Edward Spiegel, and Modie J. Spiegel— Denial 
of trading privileges to said three respondents for 180 days 


Gilbert A. Horn, Chicago, Illinois, and 


Harold J. Reuben, for complainant. 
Patrick W. O’Brien, Chicago, Illinois, for respondents. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity Ex- 
change Act (7 U.S.C. § 1 et seq.), instituted by a complaint and 
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notice of hearing. The complaint charges that the respondents 
attempted to manipulate the prices of potato futures on the Chi- 
cago Mercantile Exchange in violation of §§ 6(b), 6(c) and 9 of 
the Act (7 U.S.C. §§ 9, 13b and 13). 


No hearing had been held with respect to this proceeding. On 
January 10, 1973, a Decision and Order with respect to J.R. 
Simplot Company, Simplot Eastern Idaho Produce, Inc., and J.R. 
Simplot was entered pursuant to the filing by them of a joint 
amended stipulation. On May 16, 1973, a Decision and Order with 
respect to Idaho Potato Packers Corp., Idaho Potato Packers of 
Idaho, Inc., Robert H. Abend and Harold Abend was entered pur- 
suant to the filing by them of a joint stipulation. On May 31, 
1973, a Decision and Order with respect to Chef-Reddy Foods, 
Peter J. Taggares and Kenneth L. Ramm was entered, pursuant 
to the filing by them of a joint stipulation. 


Respondents Universal Land-Snake River, Edward Spiegel and 
Modie J. Spiegel have at this time filed a stipulation under sec- 
tion 0.4(b) of the rules of practice (17 CFR 0.4(b)), in which 
(1) they admit the facts hereinafter set forth in findings of fact 
one through five, (2) they agree, for the purpose of avoiding a 
trial in this proceeding and for such purpose only, that the facts 


hereinafter set forth in findings of fact six through eight may 
be taken as true, (3) they state that nothing in this stipulation 
shall be deemed to constitute an admission that the Commodity 
Exchange Act or regulations thereunder have been violated by 
them, and (4) they waive hearing on the charges, and consent 
to the entry of the order contained herein. 


FINDINGS OF FACT 


1. Respondent Universal Land-Snake River is a partnership or- 
ganized under the laws of the State of Washington with its prin- 
cipal office and place of business at Pasco, Washington. The said 
partnership is now and was at all times material to this complaint 
engaging in the potato growing business. At all such times, re- 
spondent Edward Spiegel was a partner in the said partnership; 
speculatively traded in potato futures on the Chicago Mercantile 
Exchange in the name of the said partnership; and directed, con- 
trolled, and was responsible for the said partnership’s transac- 
tions herein involved. 


2. Respondent Modie J. Spiegel, whose address is 175 East Dela- 
ware Place, Chicago, Illinois, was at all times material to this 
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complaint engaged in speculative trading in potato futures on the 
Chicago Mercantile Exchange for his own account. 


3. The Chicago Mercantile Exchange is now and has been at 
all times material to this complaint a board of trade duly desig- 
nated as a contract market under the Commodity Exchange Act. 


4. The futures transactions referred to in this complaint re- 
late to the May 1971, potato future on the Chicago Mercantile 
Exchange. Trading in such future commenced on May 11, 1970, 
and continued until its termination on May 10, 1971. A potato 
futures contract on the Exchange is a contract for 50,000 pounds 
of Idaho Russet Burbank potatoes. 


5. At all times material to this complaint, respondents Uni- 
versal Land-Snake River, Edward Spiegel and Modie J. Spiegel, 
trading in the manner specified in paragraphs 1 and 2 hereof, 
purchased May 1971, potato futures contracts on the Chicago 
Mercantile Exchange and obtained, held and controlled a “long” 
position in such future. 


6. Respondent Edward Spiegel purchased in transactions on 
the Chicago Mercantile Exchange over a period of time begin- 
ning on or about January 8, 1971, and continuing until on or 
about April 30, 1971, numerous contracts of the May 1971, Idaho 
potato future for the account of respondent Universal Land- 
Snake River, and established, maintained and kept open in in- 
creasing quantities over a period of time from on or about Jan- 
uary 8, 1971, through the expiration of trading on May 10, 1971, 
a “long” position in such future which advanced to the maximum 
permissible speculative limit of 150 open contracts by on or about 
April 30, 1971, and which remained at such level through the 
close of trading on May 10, 1971. 


7. Respondent Modie J. Spiegel purchased in transactions on 
the Chicago Mercantile Exchange over a period of time begin- 
ning on or about April 21, 1971, and continuing until on or about 
May 4, 1971, numerous contracts of the May 1971, Idaho potato 
future for his own account, and established, maintained and kept 
open in increasing quantities over a period of time from on or 
about April 21, 1971, through the expiration of trading on May 
10, 1971, a “long” position in such future which advanced to the 
maximum permissible speculative limit of 150 open contracts by 
on or about May 4, 1971, and which remained at such level through 
the close of trading on May 10, 1971. 
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8. Respondents Universal Land-Snake River, Edward Spiegel 
and Modie J. Spiegel did not liquidate or offset their “long” posi- 


tions in such future prior to the expiration of trading on May 10, 
1971. 


CONCLUSIONS 


Section 0.4(b) of the Rules of Practice under the Commodity 
Exchange Act (17 CFR 0.4(b)) provides as follows: 


(b) Consent Order. At any time after the issuance of the 
complaint and prior to the hearing in any proceeding, 


the Secretary in his discretion, may allow the respondent 
to consent to an order. In so consenting, the respondent 
must submit, for filing in the record, a stipulation or 
statement in which he admits at least those facts neces- 
sary to the Secretary’s jurisdiction and agrees that an 


order may be entered against him. Upon a record com- 
posed of the complaint and the stipulation or agreement 
consenting to the order, the Secretary may enter the or- 
der consented to by the respondent, which shall have the 
same force and effect as an order made after oral hear- 


ings. 


The facts admitted by respondents Universal Land-Snake River, 
Edward Spiegel and Modie J. Spiegel and set forth in the findings 
of fact are sufficient to subject them to the jurisdiction of the 
Secretary of Agriculture under the provisions of the above sec- 
tion. 


The complainant has filed a recommendation which recites that 
it has carefully considered the stipulation and the terms of the 
proposed order. It is the view of the complainant that the pro- 
posed sanctions would constitute a satisfactory disposition of this 
case as to respondents Universal Land-Snake River, Edward 
Spiegel and Modie J. Spiegel, serve the public interest, and ef- 
fectuate the purposes of the Commodity Exchange Act. The com- 
plainant therefore recommends that the stipulation and waiver 
be accepted and that the proposed order be issued, terminating 
this proceeding as to respondents Universal Land-Snake River, 
Edward Spiegel and Modie J. Spiegel. It is so concluded. 


ORDER 


Effective immediately, respondents Universal Land-Snake 
River, Edward Spiegel and Modie J. Spiegel shall henceforth 
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cease and desist from manipulating or attempting to manipulate 
the market price of any commodity in interstate commerce, or 
for future delivery on or subject to the rules of any contract 
market. 


Effective immediately, (1) the said respondents are prohibited 
from trading on or subject to the rules of any contract market 
for a period of 180 days, and (2) all contract markets shall re- 
fuse all trading privileges to the said respondents during this pe- 
riod. Such prohibition and refusal shall apply to all trading done 
and in all positions held by the said respondents, or any of them, 


directly or indirectly. 


A copy of this decision and order shall be served upon each of 
the parties and upon each contract market. 
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Consent order—Suspension 


Respondent has consented to the issuance of an order against him for vio- 
lation of the Act and regulation with respect to the bonding require- 
ments thereof, and respondent is suspended as a registrant under the 
Act until he is in full compliance with said bonding requirements. 


James Q. Blomgren, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed on March 19, 1973, by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that respondent has 
wilfully violated the Act and the Regulations issued thereunder 
(9 CFR 201.1 et seq.). 


On May 17, 1973, respondent filed an answer in which he ad- 
mits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing 


and the report of the Hearing Examiner, and consents to the 
issuance of a specified order containing findings of fact and con- 
clusions based upon the allegations of the complaint. Complain- 
ant has recommended that the order consented to by the respond- 
ent be issued. 


FINDINGS OF FACT 


1. (a) Dan Buchanan, hereinafter referred to as the respond- 
ent, is an individual with his principal place of business located 
at P. O. Box 2108, Longview, Texas 76601. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying livestock in 
commerce on a commission basis; and 


(2) Registered with the Secretary of Agriculture as a dealer 
to buy and sell livestock in commerce. 


2. Respondent was notified by certified mail on or about No- 
vember 29, 1972, that if he continued his livestock operations 
without bond coverage as required under the Act and the regu- 
lations, he would be in violation of Section 312(a) of the Act 
and Sections 201.29 and 201.30 of the regulations promulgated 
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thereunder. Nowithstanding such notice, respondent has engaged 
in the business of a market agency, buying livestock on commis- 
sion in commerce, without filing and maintaining a reasonable 
bond or its equivalent, as required under the Act and the regu- 
lations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has wilfully violated Section 312(a) of the Act (7 
U.S.C. 213(a)), and Sections 201.29 and 201.30 of the regula- 
tions (9 CFR 201.29, 201.30). Inasmuch as respondent has con- 
sented to the issuance of the cease and desist order set forth be- 
low, and complainant has recommended that such order be is- 
sued the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a rea- 
sonable bond or its equivalent, as required under the Act and 
the regulations. 


Respondent is suspended as a registrant under the Act until 
he complies fully with the bonding requirements under the Act 
and the regulations. When respondent has complied with such re- 
quirements, a supplemental order will be issued in this proceed- 
ing terminating this suspension. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
service upon respondent. 


(No. 15,282) 


In re ANGLETON LIVESTOCK COMMISSION Co., INC. P&S Docket 
No. 4748. Decided June 12, 1973. 


Consent order—Cease and desist 


Respondent has consented to the issuance of a cease and desist order against 
it for violations of the Act and regulations in connection with accounts 
and records and the custodial account for shippers’ proceeds. 
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Thomas E. Bundy, for complainant. 
Leland B. Kee, Angleton, Texas, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
filed on February 15, 1973, by the Packers and Stockyards Ad- 
ministration, United States Department of Agriculture charging 
respondent with violations of the Act and the regulations there- 
under (9 CFR 201.1 et seq.), hereinafter referred to as the regu- 
lations. 


Respondent filed an amended answer on May 21, 1973 admit- 
ting the jurisdictional allegations of the complaint, waiving oral 
hearing and the report referred to in section 202.16 of the rules 
of practice, and consenting to the issuance of a specified order 
with findings of fact and conclusions, for the purposes of this 
proceeding only, based upon the allegations contained in the com- 
plaint. Complainant has recommended that the order consented 
to by respondent be issued. Complainant has also recommended 


that respondent not be suspended as a registrant under the Act 
since respondents custodial account is now in balance. 


FINDINGS OF FACT 


1. (a) The Angleton Livestock Commission Co., Inc. herein- 
after referred to as the respondent, is a corporation with its prin- 
cipal place of business located at P.O. Box 657, Angleton, Texas 
77515. 


(b) Respondent is, and at all times material herein, was: 


(1) Engaged in the business of conducting and operat- 
ing the Angleton Livestock Commission Co., Inc., a posted stock- 
yard under the Act, hereinafter referred to as the stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to buy and sell livestock in commerce; and 


(4) Registered with the Secretary of Agriculture as a 
livestock dealer. 
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2. Respondent, during the period from November 30, 1972, 
through December 29, 1972, failed to maintain and use properly 
its custodial account for shippers’ proceeds, hereinafter referred 
to as its custodial account, thereby endangering the faithful and 
prompt accounting therefor and payment of the portions thereof 
due the owners or consignors of livestock, in that: 


(a) As of November 30, 1972, registrant had outstanding 
checks drawn on its custodial account in the amount of $80,060.92 
and had to offset such checks, cash in said bank account in the 
amount of $3,141.03 and no deposits in transit or current pro- 
ceeds receivable resulting in a deficiency of $76,919.89 in funds 
available to pay shippers’ proceeds. 


(b) As of December 29, 1972, respondent had outstanding 
checks drawn on its custodial account in the amount of $87,063.29 
and had to offset such checks, cash in said bank account in the 
amount of $12,086.47, no deposits in transit or current proceeds 
receivable, resulting in a deficiency of $74,976.82 in funds avail- 
able to pay shippers’ proceeds. 


The shortage was caused, in part, by the market depositing 
into its general account, proceeds received from the collection of 


drafts that were given in payment for livestock notwithstanding 
the fact that the custodial account had not been reimbursed. 


3. (a) Respondent, during the year 1972 in connection with 
its market agency operations, failed to keep its accounts and rec- 
ords up to date, in that the custodial account and general account 
had not been adequately reconciled and the general ledger had 
not been posted. 


CONCLUSIONS 


By reason of the facts contained in finding of fact 2 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. 208 and 213(a)) and section 201.42 of the regu- 
lations (9 CFR 201.42). 


By reason of the facts contained in finding of fact 3 herein, 
respondent has wilfully violated section 401 of the Act (7 U.S.C. 
221). 


Inasmuch as respondent has consented to the issuance of the 
following order and complainant has recommended that the order 
be issued, the order will be issued. 
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ORDER 
Respondent shall cease and desist from: 


1. (a) Failing to deposit in its custodial account for shippers’ 
proceeds before the close of the next banking business day after 
sale of consigned livestock an amount equal to all of the proceeds 
receivable from the sale of consigned livestock due from the re- 
spondent or its owners, officers or employees and any buyer to 
whom the market agency has extended credit. 


(b) Failing to deposit in its custodial account for shippers’ 
proceeds before the close of the third banking business day after 
sale of consigned livestock an amount equal to all the proceeds 
receivable from the sale of consigned livestock whether or not 
such proceeds have been collected or received by respondent; 


2. Using the custodial account for shippers’ proceeds for pur- 
poses of its own and for purposes other than the payment of the 
net proceeds to the consignor or shipper, or such other person 
or persons whom respondent has knowledge is entitled thereto 
or in any other manner endangering or impairing the faithful 
and prompt accounting for and payment of such portions of the 
custodial account for shippers’ proceeds as may be due the con- 
signor or shipper of livestock; and 


3. Failing to keep and maintain accounts, records, and memo- 
randa involved in its business as a market agency subject to the 
Act including posting the general ledger of accounts showing as- 
sets, liabilities, income, expenses, and net worth on a monthly 
basis, and failing to make monthly reconciliations of its custodial 
and general bank accounts involved in its business as a market 
agency. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
service upon respondent. 


(No. 15,283) 


In re BILLY REx Copy. P&S Docket No. 4754. Decided June 12, 
19738. 


Consent order—Cease and desist 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as 32 A.D. 1267 


Respondent has consented to the issuance of a cease and desist order against 
him for violations of the Act and regulation with respect to the bonding 
requirements thereof. 


John E. Ford, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed on February 22, 1973, by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that respondent has 
wilfully violated the Act and the regulations issued thereunder 
(9 CFR 201.1 et seq.). 


On March 21, 1973, respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the is- 
suance of a specified order containing findings of fact and con- 
clusions based upon the allegations of the complaint. Complain- 
ant has recommended that the order consented to by the respond- 
ent be issued. Complaint also recommends that respondent not be 
suspended under the Act as he is now in full compliance with 
the bonding provisions provided for by the Act. 


FINDINGS OF FACT 


1. (a) Billy Rex Cody, hereinafter referred to as the respond- 
ent, is an individual whose address is East First Street, Box 447, 
Mt. Pleasant, Texas 75455. 


(b) Respondent is and at all times material herein was: 


(1) Engaged in the business of a market agency buy- 
ing on commission; and 


(2) Registered with the Secretary of Agriculture as a dealer 
to buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure the 
performance of his livestock obligations under the Act was ter- 
minated on November 15, 1972. Respondent was notified by certi- 
fied mail on or about October 24, 1972, that if he continued his 
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livestock operations after November 15, 1972, without bond cover- 
age as required under the Act and the regulations, he would be in 
violation of Section 312 of the Act and Sections 201.29 and 201.30 
of the regulations promulgated thereunder. Notwithstanding such 
notice, respondent has engaged in the business of a market agency 
buying livestock on commission in commerce, without filing and 
maintaining a reasonable bond or its equivalent as required un- 
der the Act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)), and Sections 201.29 and 201.30 of the regula- 
tions (9 CFR 201.29, 201.30). Inasmuch as respondent has con- 
sented to the issuance of the cease and desist order set forth be- 
low, and complainant has recommended that such order be issued, 
the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a rea- 
sonable bond or its equivalent, as required under the Act and 
the regulations. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 15,284) 


In re DAVIS B. MAYFIELD. P&S Docket No. 4772. Decided June 12, 
1973. 


Consent order—Suspension 


Respondent has consented to the issuance of the order herein against him for 
violations of the Act and regulations in connection with the bonding re- 
quirements thereof, and respondent is suspended as a registrant under 
the Act until he is in full compliance with said bonding requirements. 


Gregory Cooper, for complainant. 
Williams, Reesman & Tate, Boonville, Missouri, for respondent. 
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Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Packers and Stock- 


yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed on March 22, 1978, by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that respondent has 
willfully violated the Act and the regulations issued thereunder. 


(9 CFR 201.1 et seq.) 


On May 31, 1978, respondent filed an answer in which he ad- 
mits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the is- 
suance of a specified order containing findings of fact and con- 


clusions based upon the allegations of the complaint. Complain- 


ant has recommended that the order consented to by respondent 
be issued. 


FINDINGS OF FACT 
1. (a) Davis B. Mayfield, hereinafter referred to as the re- 


spondent, is an individual with an address at Sedalia, Missouri. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a dealer 
to buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure the 
performance of his dealer obligations under the Act was termi- 
nated on February 15, 1968. Respondent was advised by certified 
mail on or about January 27, 1968, and September 22, 1971, that 
if he continued his livestock operations without bond coverage 
or its equivalent, as required under the Act and the regulations, 
he would be in violation of section 312(a) of the Act and sections 
201.29 and 201.30 of the regulations promulgated thereunder. 
Notwithstanding such notice, respondent has engaged in the busi- 
ness of a dealer, buying and selling livestock in commerce for his 
own account, without filing and maintaining a reasonable bond 
or its equivalent, as required under the Act and the regulations. 
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CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has wilfully violated section 312(a) of the Act (7 


U.S.C. 213(a)) and sections 201.29 and 201.30 of the regula- 
tions. (9 CFR 201.29, 201.30). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a rea- 
sonable bond or its equivalent, as required under the Act and 
the regulations. 


Respondent is suspended as a registrant under the Act until 
he complies fully with the bonding requirements under the Act 
and the regulations. When respondent has complied with such re- 
quirements, a supplementary order will be issued in this proceed- 
ing terminating the suspension. 


This order shall become effective on the sixth day after service 


thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 15,285) 


In re JURL DOERSCHLAG, SR. d/b/a FLINT HILLS LIVESTOCK AUC- 
TION. P&S Docket No. 4757. Decided June 13, 1973. 


Consent order—Cease and desist 


Respondent has consented to the issuance of a cease and desist order against 
him for violation of the Act and regulations in connection with the 
financial requirements thereof, the issuance of insufficient funds checks, 
the custodial account for shippers’ proceeds and net proceeds of sale. 


Thomas E. Bundy, for complainant. 
John R. Hamilton, Topeka, Kansas, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 


seq.), hereinafter referred to as the Act, instituted by a complaint 
filed on February 28, 1973, by the Packers and Stockyards Ad- 


ministration, United States Department of Agriculture, charg- 
ing that respondent violated various provisions of the Act and 


the regulations issued thereunder (9 CFR 201.1 et seq.), herein- 
after referred to as the regulations. 


On May 16, 1978, respondent filed an amended answer in which 


he admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hear- 
ing and the report referred to in section 202.16 of the rules of 
practice (9 CFR 202.16) and consents to the issuance of a speci- 
fied order with findings of fact and conclusions based on the alle- 
gations contained in the complaint. Complainant has recom- 


mended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Jurl Doerschlag, Sr. d/b/a Flint Hills Livestock Auc- 
tion, herein referred to as the respondent, is an individual with 
his principal place of business located at Eskridge, Kansas. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing the Flint Hills Livestock Auction, Eskridge, Kansas, KS-127, 
a posted stockyard under the Act, hereinafter referred to as the 
stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce. 


2. Respondent, during the period from October 4, 1972, through 
October 16, 1972, failed to maintain properly the account in the 
Eskridge State Bank, Eskridge, Kansas, in which respondent de- 
posited shippers’ proceeds hereinafter referred to as the custodial 
account, thereby endangering the prompt accounting therefor and 
payment of the portions thereof due the owners or consignors of 
livestock, in that: 
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(a) As of October 4, 1972, respondent had outstanding 
checks drawn on his custodial account in the amount of $16,300.- 
44, and had to offset such checks cash in said bank account in 
the amount of $20.66, no deposits in transit and no current pro- 
ceeds receivable resulting in a deficiency of $16,279.78 in funds 


available to pay shippers’ proceeds. 


(b) As of October 16, 1972, respondent had outstanding 
checks drawn on his custodial account in the amount of $11,903.- 
09, and had to offset such checks, cash in said bank account in 
the amount of $3.09, no deposits in transit, and no current pro- 


ceeds receivable resulting in a deficiency of $11,900.00 in funds 
available to pay shippers’ proceeds. 


8. Respondent, in connection with his operations as a market 
agency, on or about the dates and in the transactions set forth 
below, sold livestock at the stockyard on a commission basis and 


in purported payment of the net proceeds due the consignors 
thereof, issued checks which were returned unpaid by the bank 


upon which they were drawn because respondent did not have 
sufficient funds on deposit in the account upon which such checks 
were drawn. 


Date of No. Head Check Payee/ Amount of 
Sale & Species Number Consignor Check 


10/4 /72 6 cattle 1513 Earl Seastrom $1,017.87 
10/4 /72 7 hogs 1487 Earl Seastrom 430.11 
10/4 /72 1 hog 1505 Orville Walker 113.34 
10/4 /72 3 hogs 1486 Trudy Johnson 364.51 
10/4 /72 8 hogs 1497 Shelby Johnson 365.94 
10/4 /72 3 cattle 1515 Richard Billings 579.14 
10/4 /72 1 hog 1503 Henry Snyder 99.91 
10/4 /72 9 hogs 1488 Omer Dyer 642.70 
10/11/72 12 hogs 1532 Homer Tucker 731.39 
10/11/72 10 hogs 1535 Donald Curtis 648.57 
10/11/72 9 hogs 1548 Donald Curtis 580.85 
10/11/72 18 hogs 1533 Paul Parks 1,126.52 
10/11/72 5 hogs 1544 Wayne Johnson 122.61 
10/11/72 8 hogs 1534 Keith Tucker 465.84 


4. Respondent, at the Stockyard, on or about the dates and in 
the transactions set forth in paragraph III, and in divers other 
transactions, sold livestock at the stockyard on a commission 
basis and failed to remit to the owners or consignors, when due, 
the net proceeds received from the sale of their livestock. 
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CONCLUSIONS 


By reason of the facts contained in finding of fact 2 herein, 
respondent has violated section 307 and 312(a) of the Act (7 
U.S.C. 208, 218(a)), and sections 201.40, 201.41, and 201.42 of 
the regulations (9 CFR 201.40, 201.41, and 201.42). 


By reason of the facts contained in findings of fact 3 and 4 
herein, respondent has violated sections 307 and 312(a) of the 
Act (7 U.S.C. 208, 213(a)) and section 201.48(a) of the regu- 
lations (9 CFR 201.48(a)). 


Inasmuch as respondent has consented to the issuance of the 
following order and complainant has recommended that such or- 
der be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: 


1. failing to maintain his custodial account for shippers’ pro- 
ceeds in conformity with the provisions of section 201.42 of the 
regulations (9 CFR 201.42) ; 


2. issuing checks to consignors in payment of the net proceeds 


due from the sale of livestock sold on a commission basis with- 
out having and maintaining sufficient funds on deposit in the 
bank account upon which they are drawn to pay such checks; 
and 


3. failing to remit to consignors, when due, the net proceeds 
due from the sale of livestock sold on a commission basis. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
service upon respondent. 


(No. 15,286) 


In re James A. Green. P&S Docket No. 4726. Decided June 13, 
1973. 


Consent order—Cease and desist 
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Respondent has consented to the issuance of a cease and desist order against 
him for violation of the Act and regulations with respect to the bonding 
requirements thereof. 


Hugh A. Stowe, for complainant. 
Richard D. Coan, Stephenville, Texas, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.). instituted by complaint filed on December 19, 1972, by 
the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging the respon- 
dent has violated the Act and the regulations issued thereunder 
(9 CFR 201.1 et seq.). 


On May 23, 1973, respondent filed an amended answer in 
which he admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations and consents 
to the issuance of a specified order containing findings of fact and 
conclusions based upon the allegations of the complaint and 
amended answer. Complainant has recommended that the cease 
and desist order consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) James A. Green, hereinafter referred to as the respon- 
dent, is an individual whose address is Route 2, Rotan, Texas 
79546. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account and buying livestock on a 
commission basis; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. (a) Based on the volume of business reported in the annual 
report of his livestock buying transactions during the period of 
January 1, 1971, through December 31, 1971, respondent was 
required under the Act and the regulations to increase from 
$10,000 to $14,000 the amount of bond or bond equivalent main- 
tained by him to secure the performance of his livestock obliga- 
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tions. Respondent was notified that he was required to increase 
his bond coverage from $10,000 to $14,000 by letter dated May 16, 
1972, and by a certified letter dated June 9, 1972, which was de- 
livered to respondent June 12, 1972. Notwithstanding such notice, 
respondent has engaged in the business of a market agency buying 
on commission, without furnishing the required additional bond 
coverage required by the Act and the regulations issued there- 
under. 


(b) Subsequent to the filing of the complaint, action was 
taken by respondent to finalize arrangements for the additional 
bonding so that he is now in compliance with the requirements 
of the Packers and Stockyards Act and regulations. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2(a), 
respondent has violated section 312(a) of the Act (7 U.S.C. 
213(a)), and sections 201.29 and 201.30 of the regulations (9 
CFR 201.29, 201.80). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a 
reasonable bond or its equivalent, as required under the Act and 
the regulations. 


The order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 15,287) 


In re HUNT CATTLE Co., INc. P&S Docket No. 4792. Decided 
June 18, 1978. 


Consent order—Suspension 
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Respondent has consented to the issuance of an order against it for violations 
of the Act and regulations with respect to the bonding and financial re- 
quirements thereof, and respondent is suspended as a registrant under 
the Act until it is no longer insolvent and is in full compliance with 
bonding requirements. 


Thomas E. Bundy, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented, (7 U.S.C. 181 
et seq.) instituted by a complaint filed on May 3, 1973, by the 
Administrator of the Packers and Stockyards Administration, 
United States Department of Agriculture charging respondent 
with violations of the Act and the regulations issued thereunder, 
(9 CFR 201.1 et seq.). 


On May 21, 19738, respondent filed an answer with attachments 
responding to the complaint filed on May 3, 1973. On June 4, 1973, 
respondent filed a second answer in the form of an amended 
answer, which admitted the jurisdictional allegations of the com- 
plaint, neither admitted nor denied the remaining allegations 
of the complaint, waiving oral hearing and the report referred 
to in section 202.16 of the Rules of Practice and consenting to the 
issuance of an order, for the purposes of this proceeding only, 
based upon the allegations contained in the complaint as the 
findings of fact and conclusions of the Secretary of Agriculture. 
Complainant has recommended that the order consented to by 
respondent be issued. 


FINDINGS OF FACT 


1. (a) Hunt Cattle Company, Inc., hereinafter referred to as 
the respondent, is a corporation with its principal places of busi- 
ness located at Douglas, Arizona. 


(b) Respondent is and at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for its own account and buying and selling 
livestock on a commission basis; and 


(2) Registered with the Secretary of Agriculture as a 
dealer and market agency to buy and sell livestock in commerce. 
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2. (a) Respondent’s current liabilities, as of June 30, 1972, ex- 
ceeded its current assets. As of said date, respondent had cur- 


(b) Respondent’s current liabilities, as of August 31, 1972, 
exceeded its current assets. As of said date, respondent had cur- 
rent liabilities totaling $83,939.51 and current assets totaling 
only $67,656.21, resulting in an excess of current liabilities over 
current assets of $16,283.30. 


(c) Respondent’s current liabilities, as of December 31, 
1972, exceeded its current assets. As of said date, respondent had 
current liabilities totaling $92,745.89 and current assets totaling 
only $68,583.42, resulting in an excess of current liabilities over 
current assets of $24,162.47. 


(d) Respondent’s current liabilities presently exceed its 
current assets. 


3. Respondent, during the period from June 30, 1972, through 
December 31, 1972, operated as a market agency and as a dealer 
under the Act, in commerce, notwithstanding the fact that dur- 
ing such period its current liabilities exceeded its current assets. 


4. Based on the volume of business as disclosed in its annual 
report for the period July 1, 1971, through June 30, 1972, re- 
spondent was required, under the Act and the regulations, to in- 
crease from $10,000 to $12,000 the amount of bond or bond 
equivalent it maintained to secure the performance of its live- 
stock buying obligations. Respondent was notified by letter dated 
November 2, 1972 and by certified mail on or about November 
20, 1972, and January 11, 1973, of the required increase in its 
bond coverage. Notwithstanding such notice, respondent has en- 
gaged in the business of a market agency buying livestock on a 
commission basis in commerce and as a dealer, buying and sell- 
ing livestock for its own account, without furnishing the required 
additional bond coverage. 


CONCLUSIONS 


By reason of the facts contained in finding of fact 2 herein, 
respondent’s financial condition does not meet the requirements 
of the Act (7 U.S.C. 204). 
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By reason of the facts contained in finding of fact 3 herein, re- 
spondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)). 


By reason of the facts contained in finding of fact 4 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)) and sections 201.29 and 201.30 of the regulations 
(9 CFR 201.29, 201.30). 


Inasmuch as respondent has consented to the issuance of the 
following order and complainant has recommended that such or- 
der be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: 


1. Operating as a market agency or dealer while its current 
liabilities exceed its current assets; and 


2. Engaging in business in commerce in any capacity for which 
bonding is required under the Act and the regulations without 
filing and maintaining a reasonable bond or its equivalent as re- 
quired under the Act and the regulations. 


Respondent is suspended as a registrant under the Act until 
it demonstrates that it is no longer insolvent and until it com- 
plies fully with the bonding requirements under the Act and the 
regulations. When respondent has complied with such require- 
ments, a supplemental order will be issued in this proceeding ter- 
minating this suspension. 


Such order shall have the same force and effect as if entered 
after full hearing and shali be effective on the sixth day after 
service upon respondent. 


(No. 15,288) 


In re JOHN F. LENZ, d/b/a SCHENK PACKING COMPANY. P&S 
Docket No. 4787. Decided June 22, 1973. 


Consent order—Cease and desist 


Respondent has consented to the issuance of a cease and desist order against 
him for violation of the Act and regulations in failing to pay when due. 
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John E. Ford, for complainant. 
Edward D. Jones, Stanwood, Washington, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed on April 30, 1973, by the Ad- 
ministrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that respondent has 
wilfully violated the Act and the regulations issued thereunder (9 
CFR 201.1 et seq.). 


On May 25, 1973, respondent filed an answer in which he ad- 
mits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the is- 
suance of a specified order containing findings of fact and con- 
clusions based upon the allegations of the complaint. Complain- 
ant has recommended that the order consented to by the respond- 
ent be issued. 


FINDINGS OF FACT 


1. (a) John F. Lenz, hereinafter referred to as the respond- 
ent, is an individual, d/b/a Schenk Packing Company, whose ad- 
dress is Stanwood, Washington. 


(b) Respondent is, and at all times material herein was, en- 
gaged in the business of buying livestock in commerce for pur- 
poses of slaughter. 


(c) Respondent, is and at all times material herein was, a 
packer within the meaning and subject to the provisions of the 
Act. 


2. Respondent, in connection with his operations as a packer, 
on or about the dates and in the transactions set forth below, 


purchased livestock in commerce and failed to pay, when due, the 
full purchased price for such livestock. 
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Date of No. of Purchase Date Paid 
Purchase Head Price in Full Purchased At or From 
1972 


Oct. 8 27 $10,000.52 Oct. 11 Marysville Livestock 
Auction, Inc. Marysville, 
Washington 

Oct. 8,748.89 Oct. 17 ” 
Oct. 8,064.32 Oct. 238 
Oct. 4,914,79 Nov. 6 
Oct. 3,391.81 Nov. 6 
Nov. 6,089.28 Nov. 13 
Nov. 6,728.06 Nov. 20 
Nov. 5,725.92 Nov. 29 
Nov. 7,163.42 Dec. 4 
Dec. 4,261.85 Dec. 20 
Dec. 5,924.25 Dec. 26 
Dec. 13,988.52 Jan. 2, ’73 
Jan. 9,195.93 Jan. 8 
Jan. 8,791.01 Jan. 18 
Jan. 5,105.79 (note 1) 


[note] — Check not received as of date of compilation of records — 


Jan. 20 19738 
Oct. 


wo 


1,191.65 Oct. 17 Burlington Sales Pavili- 
on, Inc., Burlington, 
” 


Oct. 

Oct. 

Oct. 

Nov. 
Nov. 
Nov. 
Dec. 
Dec. 
Dec. 
Dec. 
Jan. 


2,608.76 Oct. 24 ” 
1,195.35 Oct. 28 
880.07 Nov. 6 
1,494.96 Nov. 12 
1,955.81 — 
1,154.48 Dec. 4 
729.25 Dec. 11 
1,470.34 Dec. 19 
815.13 Dec. 26 
1,180.33 Jan. 2, ’73 
1,222.70 Jan. 15 


CWwWNnRNAOA HH KR - 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has engaged in unfair practices in commerce, in vio- 
lation of section 202(a) of the Act (7 U.S.C. 192(a)) and sec- 
tion 201.48(b) of the regulations (9 CFR 201.43(b)). Inasmuch 
as respondent has consented to the issuance of the cease and de- 
sist order set forth below, and complainant has recommended 
that such order be issued, the order will be issued. 
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ORDER 
Respondent, John F. Lenz, in connection with his operations 
as a packer, shall cease and desist from failing to pay, when due, 


the full purchase price of livestock purchased in commerce. 


Such order shall have the same force and effect as if entered 
after full hearing and shall become effective on the first day 
after service upon the respondent. Copies hereof shall be served 
upon the parties. 


(No. 15,289) 


In re BILLIE CARNES. P&S Docket No. 4791. Decided June 26, 
1973. 


Consent order—Suspension 


Respondent has consented to the issuance of an order against him for viola- 
tions of the Act and regulations in connection with accounts and records, 
financial requirements, and failure to pay. Respondent is suspended as a 


registrant under the Act for 14 days and thereafter until no longer in- 
solvent. 


Hugh A. Stowe, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.) instituted by complaint filed on May 3, 1973, by the Admin- 
istrator, Packers and Stockyards Administration, United States 
Department of Agriculture, charging the respondent has violated 
the Act and the regulations issued thereunder (9 CR 201.1 et 
seq.). 

On June 4, 1973, respondent filed an answer in which he ad- 
mits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations and consents to the is- 


suance of a specified order containing findings of fact and con- 
clusions based upon the allegations of the complaint. Complain- 
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ant has recommended that the order consented to by the respond- 
ent be issued. 


FINDINGS OF FACT 


1. (a) Billie Carnes, hereinafter referred to as the respond- 
ent, is an individual whose address is at Anneta Route, Leitch- 
field, Kentucky 42710. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. (a) Respondent’s current liabilities presently exceed his 
current assets. 


(b) As of March 1, 1973, respondent’s current liabilities ex- 
ceeded his current assets. As of said date, respondent had cur- 
rent liabilities totaling $105,376.60 and current assets totaling 
$18,166.80, resulting in an excess of current liabilities over cur- 
rent assets of $87,209.80. 


8. Respondent, in connection with his operations as a dealer on 
or about the dates and in the transactions set forth in paragraph 


III of the Complaint, purchased livestock in commerce and failed 


to pay, when due, the full amount of the purchase price for such 
livestock. 


4. Respondent, in connection with his business as a dealer, 
failed to keep accounts, records, and memoranda which fully and 
correctly disclosed all transactions involved in his business as a 


dealer under the Act in that respondent failed to keep and main- 


tain (1) a general ledger of accounts showing assets, liabilities, 


and net worth; (2) a purchase and sales journal; and (3) 
monthly reconcilations of bank accounts. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2, re- 
spondent’s financial condition does not meet the requirements of 
the Act (7 U.S.C. 204). 


By reason of the facts set forth in Findings of Fact 3, re- 
spondent has wilfully violated section 312(a) of the Act (7 
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U.S.C. 218(a)) and section 201.48(b) of the regulations (9 CFR 
201.48 (b) ). 


By reason of the facts set forth in Findings of Fact 4, respond- 
ent has wilfully violated section 401 of the Act (7 U.S.C. 221). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from failing to pay, when 
due, the full purchase price of livestock purchased in commerce. 


Respondent shall maintain accounts, records, and memoranda 
which fully and correctly disclose all transactions involved in his 
business as a dealer subject to the Act including a general ledger 
of accounts and a daily record of livestock purchases and sales. 
Respondent shall make monthly reconciliations of his bank ac- 
counts. 


Respondent is suspended as a registrant under the Act for a 
period of 14 days and thereafter until he demonstrates that he 
is no longer insolvent. When respondent demonstrates that he 
is no longer insolvent, a supplemental order will be issued in this 
proceeding terminating this suspension after the expiration of 
the 14-day period. 


The order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 15,290) 


In re SULLY COOPERATIVE EXCHANGE. P&S Docket No. 4799. De- 
cided June 26, 1973. 


Consent order—Suspension 


Respondent has consented to the issuance of an order against him for viola- 
tions of the Act and regulations in connection with accounts and records, 
accounting, false and incorrect weights and prices and incorrect “hog 
pay tickets”. Respondent is suspended as a registrant under the Act for 
10 days. 
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Thomas E. Bundy, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on May 17, 1978, by the Packers and Stockyards Ad- 
ministration, United States Department of Agriculture, charg- 
ing that respondent violated various provisions of the Act and 
the regulations issued thereunder (9 CFR 201.1 et seq.), herein- 
after referred to as the regulations. 


On June 11, 1973, respondent filed an answer in which it ad- 
mits the jurisdictional allegations of the complaint, neither ad+ 
mits nor denies the remaining allegations, waives oral hearing 
and the report referred to in section 202.16 of the Rules of Prac- 
tice (9 CFR 202.16) and consents to the issuance of a specified 
order with findings of fact and conclusions based on the allega- 
tions contained in the complaint. Complainant has recommended 
that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Sully Cooperative Exchange, hereinafter referred to as 
the respondent, is a corporation with its principal place of busi- 
ness located at Sully, lowa 50251. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of operating a hog buy- 
ing station at Sully, Iowa; 


(2) Engaged in the business of buying and selling live- 
stock in commerce at the buying station for its own account; 


(3) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Respondent, on or about the dates and in the 21 transac- 
tions set forth in paragraph II of the complaint, and at divers 
other times, purchased livestock and knowingly sold such live- 
stock in commerce to John Morrell and Company or Wilson-Sin- 
clair, Inc., at false and incorrect weights which respondent ob- 
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tained by adding or subtracting an arbitrary number of pounds 
to or from the actual purchase weight of such livestock. 


3. Respondent, in connection with transactions set forth in 
paragraph II of the complaint, knowingly issued sales invoices 
to the purchasers of such livestock which purported to show such 
false and incorrect weights to be respondent’s actual purchase 
weights for such livestock as found in Finding of Fact 2 herein, 
and respondent received payment for such livestock based upon 
such false and incorrect weights. Copies of such sales invoices 
containing such false and incorrect weights were made a part of 
the accounts and records of respondent. 


4. Respondent, on or about the dates and in the 5 transactions 
set forth in paragraph IV of the complaint, purchased livestock 
subject to post mortem inspection with the understanding that 
the sellers would receive the price paid by John Morrell and Com- 
pany or Wilson-Sinclair, Inc., to whom the hogs were sold. Re- 
spondent in accounting to the sellers of such livestock prepared 
“Hog Pay Tickets” showing false and incorrect prices which 
were lower than the price actually received from John Morrell 
and Company, or Wilson-Sinclair, Inc. for such subject hogs. Re- 
spondent quoted such false and incorrect prices to such sellers 
of livestock or issued such false and incorrect “Hog Pay 
Tickets” to such sellers of livestock. Respondent made such false 
and incorrect “Hog Pay Tickets” a part of its books and records 
and used such false and incorrect “Hog Pay Tickets” as a basis 
for settling with the sellers of such livestock. 


5. Respondent, in connection with the transactions referred to 
in Findings of Fact 2, 3, and 4 herein, failed to keep accounts, 
records, and memoranda which fully and correctly showed all 
transactions involved in respondent’s business as a dealer under 
the Act. 


CONCLUSIONS 


By reason of the facts contained in Findings of Fact 2 and 8, 
herein, respondent has wilfully violated section 312(a) of the 
Act (7 U.S.C. 213(a)) and sections 201.55 and 201.73 of the 
regulations (9 CFR 201.55 and 201.78). 


By reason of the facts contained in Finding of Fact 4 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
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U.S.C. 218(a)) and sections 201.43 of the regulations (9 CFR 
201.43). 


By reason of the facts contained in Finding of Fact 5 herein, 
respondent has wilfully violated section 401 of the Act (7 U.S.C. 
221). 


Inasmuch as respondent has consented to the issuance of the 
following order and complainant has recommended that such or- 
der be issued, the order will be issued. 


ORDER 


Respondent, its owners, officers, directors, employees, agents, 
successors and assigns, directly or through any corporate or 
other device, shall cease and desist from: 


1. Selling livestock at false and incorrect weights or at any 
weight other than the true and correct weight of such livestock. 


2. Issuing sales invoices or any other accounts of sale which 
fail to show the true and correct weight of such livestock. 


3. Issuing “Hog Pay Tickets” to sellers of subject livestock 
which fail to disclose the actual, true and correct price received 
for such livestock. 


Respondent shall keep accounts, records and memorandum 
which fully and correctly disclose all transactions involved in its 
business as a market agency or dealer subject to the Act, includ- 
ing true and correct accounts of sale and “Hog Pay Tickets”. 


Respondent is suspended as a registrant under the Act for a 
period of ten days. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
service upon respondent. 


DISMISSAL—WITHDRAWAL OF COMPLAINT 


(No. 15,291) 


REX W. MEYER v. SHEFFIELD CATTLE Co., INc. P&S Docket No. 
4186. In order issued June 11, 1973, by Donald A. Campbell, 
Judicial Officer. 
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DISMISSAL—ON CONCURRENCE OF COMPLAINANT 


(No. 15,292) 


In re CORONA LIVESTOCK AUCTION, INC. P&S Docket No. 4675. 
In order issued June 18, 1973, by Donald A. Campbell, Ju- 
dicial Officer. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 15,293) 


JOSEPH J. WURST, Administrator of the Estate of Lee Reynolds, 
deceased v. ROBERT HANES. P&S Docket No. 4374. This order 
issued June 1, 1973, by Donald A. Campbell, Judicial Officer. 
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(No. 15,294) 


GENERAL FRUIT SALES, INC., a/t/a ANTHONY A. BIANCO. Co. v. 
COSIMO RAFFONI. PACA Docket No. 2-2462. Decided June 6, 
1973. 


Order upon reconsideration 


This order is issued in accordance with the facts and circumstances as set 
forth herein. 


Decision by Donald A. Campbell, Judicial Officer. 


In this proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order 
was issued April 3, 1973, awarding reparation of $500.00 to 
complainant against respondent. A copy of this order was served 
upon respondent. Respondent filed a petition for reconsideration 
within the 10-day period allowed by section 47.24 of the rules of 
practice (7 CFR 47.24). In accordance with that section, the 
timely filing of the petition operated to stay the order of April 3, 
1973. 


Upon reconsideration of the order of April 3, 1973, we find 
that all the matters set forth in respondent’s petition were 
thoroughly analyzed and considered at the time of the issuance 
of such order. The order, in our opinion, is supported by the 
evidence and the law applicable thereto. Accordingly, respondent’s 
petition is hereby dismissed. 


The order of April 3, 1973, is hereby reinstated and the re- 
paration awarded therein shall be paid within 30 days from the 
date of this order. 


Copies hereof shall be served upon the parties. 


(No. 15,295) 


WATSONVILLE BERRY Co-OP v. HARRY’S PRODUCE, INC. PACA 
Docket No. 2-2530. Decided June 7, 1973. 
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Contract terms—Burden of proof as to—Failure to sustain—F.o.b. sale— 
Breach of warranty—Damages—Burden of proof—Failure to sustain 
—Unauthorized deduction from invoice price—Liability for full 
invoice prices—Reparation 


Where respondent failed to sustain its burden of proof either with respect 
to the terms of sale, the claimed breach of warranty, or the invoice price 
deduction, respondent is liable to complainant for the full invoice prices 
on the four shipments of strawberries in the total amount of $10,995.30 
for which reparation is awarded. 


Complainant pro se. 
Respondent pro se. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks rep- 
aration against respondent in the amount of $10,995.30 in con- 
nection with transactions in interstate commerce involving four 
truck shipments of strawberries. 


A copy of the Department’s report of investigation was served 
upon each of the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto, denying 
liability and requesting an oral hearing. 


An oral hearing was scheduled for Phoenix, Arizona, on Novem- 
ber 14, 1972, and the parties were given due notice thereof. 
Complainant made an appearance through counsel, with one wit- 
ness being present and prepared to testify on complainant’s be- 
half. Respondent made no appearance. The presiding officer was 
delayed enroute to the oral hearing because of airplane mechanical 
trouble. While the airplane was grounded for repairs, he con- 
tacted the court reporter by telephone at the place of hearing, and 
upon being informed of respondent’s failure to appear, deter- 
mined to proceed with the case other than by oral hearing. 

The presiding officer dictated an oral statement by telephone to 
the court reporter who, at the direction of the presiding officer, 
read it into the record at the time and place of scheduled hearing. 
Complainant’s attorney made an oral statement for the record, 
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and moved for default judgment. The presiding officer later 
denied the motion for default because of the lack of provision 
therefor under the rules of practice. A copy of such ruling was 
served upon the parties. The presiding officer also ruled that under 
the rules of practice respondent was deemed to have waived its 
right to an oral hearing, that the verified complaint and answer, 
as well as the depositions of four witnesses taken at complainant’s 
request, were to be considered affidavits, and the case would be 
disposed of in accordance with Sec. 47.15(d) (2) of the rules of 
practice (7 CFR 47.15(d) (2)). Notice of this ruling was also 
served upon the parties, who were each given an opportunity to 
file further affidavits but failed to do so. Accordingly, the afore- 
mentioned documents and the Department’s report of investi- 
gation are the record upon which this case is decided. 


Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Watsonville Berry Co-op, is a corporation 
whose address is P. O. Box 825, Watsonville, California. 


2. Respondent, Harry’s Produce, Inc., is a corporation whose 
address is 402 South 5th Street, Phoenix, Arizona. At the time 


of the transactions involved herein, respondent was licensed under 
the act. 


3. On the dates indicated below, and in the course of interstate 
commerce, complainant sold to respondent strawberries described 
as follows: 


Date of Invoice 
Sale No. Quantity Unit Amount Price 
6-29-71 809 B 359 2.75 $ 987.25 
Precooling 15 53.85 
$ 1,041.10 
2.50 $ 1,440.00 
Precooling 15 86.40 
$ 1,526.40 
2.50 3,150.00 
Precooling 15 189.00 
$ 3,339.00 
2.25 $ 4,752.00 
Precooling 15 316.80 
Ryan Thermometer 20.00 
$ 5,088.80 
Total $10,995.30 


All sales were f.o.b. shipping point. 
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4. The contracts for the sales of the strawberries described 
above were negotiated by a broker, Buttke-Klahr, Inc. of Phoenix, 
Arizona, which issued a Brokers Memorandum of Sale in con- 
nection with each transaction. 


5. On the indicated dates, complainant shipped from Watson- 
ville, California, to respondent at Phoenix, Arizona, strawberries 
of the quality and quantity called for in the contracts, in the 
trucks described below: 


Invoice Date License 
No. Shipped Quantity Trucker and 

(1) 809 B 6/30/71 859 cartons Lugo California 
License No. WX 8638 

(2) 879 H 7/6 /71 576 cartons Allen; Arizona 
License No. TB 4715 

(3) 933 F 7/10/71 1,260 cartons McKelvy, Arizona 
License No. FT 1319 
License No. WX 86387 

(4) 1176 8/16/71 1,112 cartons WSE, California 


7. There is now due and owing complainant from respondent 
$10,995.30 in connection with the sales involved herein. 


8. The formal complaint was filed on February 22, 1972, which 


was within 9 months after the causes of action herein accrued. 


CONCLUSIONS 


The first issue involved herein has to do with a term of the 
sales contracts negotiated between the parties by the broker. 
Complainant, in this connection, alleges in the formal complaint 
that the berries were sold to respondent on an f.o.b. basis. Re- 
spondent in its answer admits that the prices quoted in the trans- 
actions were on an f.o.b. basis, but denies that these transactions 
were sales. Rather, according to respondent, the berries were 
shipped to respondent by complainant on an “order” basis, pending 
final acceptance by respondent. 


As recited in Finding of Fact No. 4, the broker issued a memo- 
randum of sale in connection with each of these loads. Each mem- 
orandum noted that the respective transaction was a sale on 
f.o.b. shipping point terms. No mention is made on any of the 
memorandums, nor is there any notation on any of the invoices 
subsequently issued by complainant on each of the sales, referring 
to the shipments being on an “order basis, pending final accep- 
tance by respondent.” As the moving party alleging that the 
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contracts were negotiated on this basis, the burden of proving 
such allegation, by a preponderance of the evidence, rests upon 
respondent. The only evidence offered by respondent in support 
of this allegation is the statement to that effect contained in its 
verified answer. We conclude that this is insufficient to support 
respondent’s contentions, and further conclude that it has failed 
to sustain its burden of proof on this point. 


Respondent received and unloaded all four loads of the berries 
upon arrival at contract destination in Phoenix, Arizona, and 
therefore is deemed to have accepted the produce. American 
Cohama Corp. v. Fruit Co., Inc., 12 A. D. 203. By virtue of such 
acceptance, respondent became liable to complainant for the total 
of the f.o.b. prices of the berries, less provable damages resulting 
from any breach of warranty by complainant. The burden of 
proving both the breach and the damages, by a preponderance 
of the evidence, rests upon respondent. Moritz v. Tannous, 21 
A. D. 158. 


Respondent alleges that the strawberries were of inferior con- 
dition and quality upon arrival and that for such reason the 
broker granted respondent a price adjustment. More specifically, 
respondent alleges that as to the first sale, which was of the 359 
cartons of strawberries covered by Invoice No 809 B shipped on 
June 30, 1971, an adjustment from $2.75 per carton to $2.25 per 
carton was agreed to, making a reduction of $179.50; that as to 
the second sale, which was of the 576 cartons covered by Invoice 
No. 879 H shipped on July 6, 1971, 96 cartons were of No. 2 
quality, resulting in an agreement to reduce the contract price 
by $120.00; that as to the third sale, which was of the 1,260 
cartons covered by Invoice No. 933 F shipped on July 10, 1971, 
the strawberries were of such poor quality and condition that 
complainant requested respondent, through the broker, to sell the 
strawberries at the best price possible and send the shipper as 
much of a return as possible (which is said to be $1,449.00 some 
$1,890.00 less than the invoice price) ; and that as to the fourth 
and final sale, which was of the 2,112 cartons covered by Invoice 
No. 1176 shipped August 16, 1971, that the load was incorrectly 
and improperly prepared for shipment, resulting in abnormal 
deterioration of the strawberries upon arrival; and the broker 
thereafter requested respondent, on complainant’s behalf, to un- 
load and sell the strawberries as soon as possible and return to 





1296 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 32 A.D. 1291 


complainant as much as possible (which is said to be $2,184.20, 
some $2,904.00 less than the invoice price). 


We shall first consider respondent’s allegations concerning 
quality and condition of the strawberries upon arrival. No official 
inspection of the strawberries was made at contract destination, 
Phoenix, Arizona. Thus, there is no precise or impartial evidence 
as to their condition and quality at such time and place. Respon- 
dent’s verified answer alleges that the broker informed respon- 
dent that complainant indicated an official inspection would not 
be necessary. Whatever the reason, knowing there was a dispute 
as to the condition and quality of the strawberries, respondent 
failed to secure an official inspection. Certainly respondent’s 
general allegations are not sufficient, standing alone, to establish 
that the strawberries were of inferior quality or condition. This is 
especially true in the face of contrary evidence submitted by com- 
plainant. In the verified complaint and in the attachments to the 
investigation report, complainant alleges that the strawberries 
were of the quality, grade and size called for in the contract. In 
this regard it is to be noted that all sales were made “F.O.B. 
shipping point.” The regulations provide that under a sale on 
these terms, once the seller has placed the produce aboard a 
carrier for shipment in suitable shipping condition, the buyer 
assumes all risks of damage in transit not caused by the seller. 
(7 CFR 46.43 (i)). Complainant placed in the record the de- 
positions of two employees of the cold storage firm which handled 
the precooling and loading of all the strawberries in question; 
the deposition of the regional manager of the firm which applied 
tectrol to the last shipment; and the deposition of complainant’s 
general manager who worked on the precooling, loading and 
application of tectrol to the last shipment. All such persons 
stated everything was properly handled in the preparation for 
loading of the strawberries. The only explanation given as to the 
condition of any of the strawberries was that the last shipment 
there was a failure to maintain proper refrigeration in transit. 
Such failure would, of course, be a risk falling upon respondent 
and is not the responsibility of complainant. (7 CFR 46.48 (i)). 
Finally, the first three sales were split shipments. Complainant’s 
evidence indicates that none of the several other buyers of straw- 
berries from each such shipment complained of the quality or 
condition thereof. Based on the foregoing we conclude that re- 
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spondent has failed to establish the inferior quality or condition of 
the strawberries upon arrival. 


We now consider respondent’s allegation that because of the 
condition and quality of the strawberries upon arrival, the broker 
on behalf of complainant agreed to downward price adjustments. 
Again this allegation is unsupported by evidence other than the 
allegation of the verified answer. Respondent did not, for ex- 
ample, submit in the record a memorandum reflecting a modifi- 
cation in the terms of the sale. And while the broker in com- 
munication with the Department (Report of Investigation, 
Exhibit No. 4) states that complainant’s John Corrigan agreed 
to all the contract adjustments, the broker later admitted that 
it was not Corrigan to whom he spoke on these occasions, but 
possibly complainant’s sales manager, Charles Copple, since 
Corrigan was employed by a produce firm other than complainant. 
Finally, complainant’s sales manager expressly states that the 
deduction from the invoice price was unauthorized. On the basis 
of the record before us, we conclude that respondent has failed 
to establish that complainant authorized the adjustments in 
question. 


Based on the foregoing, we conclude that respondent is liable 


to complainant for the full invoice price of all four shipments of 
strawberries, or $10,995.30, and that respondent’s failure to pay 
such amount to complainant is in violation of Section 2 of the 
act. Reparation in the amount of $10,995.30, with interest, should 
therefore be awarded to complainant. 


No claim for fees or expenses was filed by either party. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $10,995.30, with interest there- 
on at the rate of 8 percent per annum from September 1, 1971, 
until paid. 


Copies of this order shall be served upon the parties. 


(No. 15,296) 


B. & K. PRODUCE Co., INC. v. VALLEY PACKING Co. PACA Docket 
No. 2-2653. Decided June 13, 1973. 
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Contract—No issue with respect to performance under—Contract price— 
Failure to pay in full—Reparation 


Where respondent raised no issue with respect to the contract of sale or with 
complainant’s performance thereunder regarding the shipment of June 
8, 1971, respondent is liable to complainant for the balance due thereon 
of $582.57. 


Acceptance—By diversion—Contract requirements—Claim of breach of 
warranty as to grade—Found to be without merit 


Where respondent accepted the shipments of June 5 and June 17, 1971, by 
diversion thereof, respondent is liable to complainant for the contract 
prices of said transactions, in the amounts of $975.00 and $574.25, re- 
spectively. 


Complainant is awarded reparation in the total amount of $2,131.82. 


Complainant pro se. 
Respondent pro se. 
Sharon Nolan, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $2,296.82, in connection 
with the sale of three loads of cantaloupes and watermelons by 
complainant to respondent in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an an- 
swer thereto admitting liability to complainant in the amount of 
$472.95 but denying liability for the balance claimed in the for- 
mal complaint. 


Since the amount of damages claimed in the complaint does 
not exceed $3,000.00 the shortened procedure provided in section 
47.20 of the rules of practice (7 CFR 47.20) is applicable. Pur- 
suant to this procedure the parties were given the opportunity 
to file additional evidence in the form of sworn statements but 
neither party did so. Neither party filed a brief. 
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FINDINGS OF FACT 


1. Complainant, B. & K. Produce Co., Inc., is a corporation 
whose address is P. O. Box 153, Mercedes, Texas. 


2. Respondent is a partnership composed of Harry O. Sand- 
burg, John Vasquez, and Gilbert Rocha, Jr., doing business as 
Valley Packing Co., whose address is P. O. Box 11043, Kansas 
City, Kansas. At the time of the transactions involved herein, re- 
spondent was licensed under the act. 


3. On or about June 3, 1971, in the course of interstate com- 
merce, complainant sold and shipped by truck from loading point 
in the state of Texas to respondent at Bonner Springs, Kansas, 
12,110 pounds of cantaloupes in bulk at $.05 per pound, and 15,- 
420 pounds of watermelons at $2.50 per hundredweight, f.o.b. 
loading point, plus freight of $412.95, or a total contract price 
of $1,403.95 for the shipment. The shipment was accepted upon 
arrival at contract destination by respondent. 


4. On or about June 5, 1971, in the course of interstate com- 
merce, complainant sold and shipped by truck from loading point 
in the State of Texas to respondent at Kansas City, Kansas, 17,- 
000 pounds of cantaloupes in bulk at $.05 per pound, or $850.00, 
f.o.b. loading point. In addition, complainant made a freight ad- 
vance of $125.00, to respondent bringing the contract total to 
$975.00. Upon arrival of this shipment at Bonner Springs, and 
at 12:45 p.m. on June 7, 1971, a Federal inspection was made of 
the load, with the results in relevant part as follows: 


“Products inspected: Cantaloupes in bulk . . . Approximately 
12000 pounds in lot. 


soe ee 


“Quality: ... Grade defects affecting U. S. No. 1 range from 
70 to 94%, average 80%, mostly fairly well to poorly nettted 
misshapen, scars and ground damage. 


“Condition: Mostly hard, some ripe and firm, some firm, 
ground color green to yellow, mostly light green. Average 1% 
burst. In most samples from 1 to 4 melons per sample, in 
many none, average 3% decay, mostly Anthracnose Rot in all 
stages, mostly advanced. 


Subsequent to this inspection, this lot of cantaloupes was di- 
verted by respondent to Cruse Produce, Salina, Kansas. 


“Grade: Fails to grade U. S. No. 1 account grade defects.” 
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5. On or about June 17, 1971, in the course of interstate com- 
merce, complainant sold and shipped by truck from loading point 
in the State of Texas to respondent at Bonner Springs, Kansas, 
18,500 pounds of watermelons in bulk at $3.50 per hundredweight 
or $475.25, f.o.b. loading point. In addition, complainant made a 
freight advance of $100.00 to respondent, bringing the contract 
total to $574.25. This lot was received by respondent at Bonner 
Springs, re-iced, and sent to Cruse Produce, Salina, Kansas, in 
the same truck with the cantaloupes described in Finding of Fact 
No. 4. 


6. The total of the f.o.b. contract price for these three loads 
of melons, $2,315.25, and the total of the freight charges and 
freight advances, $637.00, is $2,953.20. 


Respondent has paid $365.00 on the freight total, and $456.38 
on the total of the contract prices, or $821.38, leaving a balance 
due and owing complainant of $2,131.82, no part of which has 
been paid. 


7. An informal complaint was filed in March 1, 1972, which 
was within 9 months after the causes of action herein accrued. 


CONCLUSIONS 


Respondent received and accepted the truckload of watermelons 
and cantaloupes shipped by complainant on June 8, 1971, and has 
raised no issues either with respect to the purchase and sale of 
this load of produce, nor with complainant’s performance under 
the contract of sale. Respondent is therefore liable to complainant 
for the contract price of these melons, $991.00, as weel as the 
freight charges of $412.95 which were a part of the contract, or a 
total sum of $1,403.95. Of this sum, respondent has paid complain- 
ant $456.38 against the contract purchase price and $365.00 
against freight charges, or a total of $821.38. Subtracting this fig- 
ure, $821.38, from the contract price of $1,403.95 leaves a balance 
due and owing from respondent of $582.57 on this transaction. 


The evidence shows that the shipments of June 5 and June 17, 
1971, were shipped to respondent in Kansas City, Kansas, and 
were thereafter diverted by respondent to Salina, Kansas. Such 
diversion on the part of respondent constitutes acceptance, Sousa 
Bros. Packing Company v. United Fruit and Produce Company, 
18 A.D. 941, rendering respondent liable to complainant for the 
agreed contract prices of the two loads, less provable damages 
sustained by respondent as the result of any breach of warranty 
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by complainant. The burden of proving the warranty, the breach 
thereof by complainant, and the damages sustained by respond- 
ent, by a preponderance of the evidence, rests upon respondent. 
H.C. R. Corporation v. Sacks Bros., 16 A.D. 761. 


Respondent in its answer alleges that the cantaloupes shipped 
by complainant on June 5 did not meet contract requirements, 
in that they failed to grade U.S. No. 1 at contract destination. 
Respondent relies on the Federal inspection made of the melons 
in this shipment on June 7 as supporting its allegation. In re- 
viewing the record, however, we are of the opinion that respond- 
ent has failed to show that the melons were purchased with any 
express warranty as to grade. Accordingly, we conclude that re- 
spondent’s claim of a breach by complainant in this respect is 
without merit. Accordingly, respondent is liable for the contract 
price on this load, or $975.00. 


As to the load of melons shipped by complainant on June 17, 
respondent alleges that this load was to have been shipped to Lib- 
erty, Kansas City, Missouri, rather than to Bonner Springs. As- 
suming that this load was originally shipped to the wrong desti- 
nation, respondent admittedly received same. Furthermore, we 
have already concluded that respondent accepted this lot by its 
diversion to Salina, Kansas. Respondent has offered no evidence 
to show that the alleged breach resulted in damages, however, 
and accordingly owes complainant the contract price of $574.25. 


The total of the contract prices, owed complainant by respond- 
ent in connection with these transactions, is $2,131.82. Respond- 
ent’s failure to pay this sum to complainant is in violation of 
section 2 of the act, for which reparation should be awarded, with 
interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,131.82, with interest there- 
on at the rate of 8 percent per annum from July 1, 1971, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 15,297) 


EMPIRE DISTRIBUTING COMPANY v. WHOLESALE PRODUCE SUPPLY, 
Inc. PACA Docket No. 2-2773. Decided June 13, 1973. 
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F.o.b. transaction — Strawberries — Merchantability — Breach of 
warranty of — Burden of proof — Failure to sustain — Reparation 


Where respondent failed to prove a breach of the warranty of merchanta- 
bility with respect to the strawberries in issue herein, respondent is 
liable to complainant for the full purchase price thereof, less the amount 
already paid by respondent to complainant thereon, or a total balance 
of $1,344.00 for which reparation is awarded. 


The counterclaim is dismissed. 


Complainant pro se. 
A. D. Kennedy, Jr., St. Paul, Minnesota, for respondent. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
a reparation award against respondent in the amount of $1,344.00 
as the unpaid balance due in connection with the sale by com- 
plainant to respondent of a partial truckload of strawberries in 
interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. Respondent’s answer 
included a counterclaim against complainant in the amount of 
$1,257.20 in connection with this transaction. 


Since the amount claimed as damages either in the complaint 
or counterclaim does not exceed $3,000, the shortened procedure 
provided in section 47.20 of the rules of practice (7 CFR 47.20) 
is applicable. Pursuant to such procedure, the sworn pleadings of 
the parties is a part of the evidence in the cast, as is the Depart- 
ment’s report of investigation. In addition, the parties were 
given ample opportunity to submit further evidence in affidavit 
form, but neither did so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of William Gendel, 
Arnold 8. Gendel, and Edward Gendel, doing business as Empire 
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Distributing Company, whose address is P. O. Box 21067, Market 
Station, Los Angeles, California. At the time of the transaction 
involved herein, complainant was licensed under the act. 


2. Respondent is a corporation, Wholesale Produce Supply, Inc., 
whose address is 885 South Fourth Street, Minneapolis, Minne- 
sota. At the time of the transaction involved herein, respondent 
was licensed under the act. 


3. On May 9, 1972, in the course of interstate commerce, com- 
plainant by oral contract sold to respondent a partial truckload 
of strawberries, consisting of 1,344 flats of strawberries, at an 
agreed price of $2.40 per flat, plus $.15 cooling, plus $20.00 Ryan 
Recorder or a total invoice price of $3,850.40, f.o.b. Fullerton, 
California. The contract was negotiated by Bonanza Distributing 
Company, a brokerage firm located in Fresno, California, which 
issued its confirmation of sale on May 10, 1972. 


4. On May 9, 1972, and pursuant to the contract set forth 
above, complainant shipped from Fullerton, California, to respon- 
dent at Minneapolis, Minnesota, by truck, 1,344 flats of straw- 
berries. The shipment arrived at destination on May 12, 1972, 
and was accepted by respondent. 


5. At 10:30 a.m. on May 12, 1972, a Federal inspection for 
condition only was made of the shipment of strawberries in 
Minneapolis. The results of that inspection, in relevant part, are 
as follows: 


“Products inspected: Strawberries . . . Applicant states 
1,344 flats. 


“Temperature of product: Stack nearest rear doors top 
layer 38°F., bottom layer 38°F. 


“Condition: Generally ripe and firm. In most samples none, 
in many from 2 to 35%, average 3% bruised and leaking. 
In most samples no decay, in many from 2 to 16%, average 
3% Gray Mold Rot. 


“Remarks: Inspected during process of unloading. Inspection 
and certificate restricted to product remaining in trailer at 
time of inspection.” 


Subsequent to this inspection, and on the same day, respondent 
notified complainant, through the broker, that it was dissatisfied 
with the condition of the load. 
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6. On May 15, 1972, a second Federal inspection for condition 
only was made in Minneapolis of the strawberries involved herein. 
The results of that inspection, in relevant part, are as follows: 


“Where inspected: Applicant’s warehouse. 


“Products inspected: Strawberries .. . Lot contains approxi- 
mately 1,180 flats. 


“Temperature of product: Various points 39° to 40° F. 


“Condition: Mostly ripe and firm. Most samples 2 to 10%, 
many none, average 3% soft. Most samples none, many firm, 
2 to 10%, average 3% bruised and leaking. Decay in most 
samples 3 to 30%, many none, average 8% Gray Mold Rot.” 


Subsequent to this inspection, respondent again notified com- 
plainant, through the broker, of its objections to the condition 
of the strawberries, and requested a $1.00 per flat allowance. 
Complainant refused to grant the allowance and demanded pay- 
ment of the full contract price. Subsequently, respondent paid 
complainant $2,506.40 in connection with this transaction. 


7. The formal complaint was filed on September 15, 1972, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


There is no dispute between the parties as to the terms of sale, 
which were for 1,344 flats of strawberries, at an agreed contract 
price of $3,850.40, f.o.b. Fullerton, California, with no grade being 
specified. There is likewise no dispute regarding the fact that 
the strawberries were shipped to and received by respondent in 
Minneapolis. Respondent in its answer denied that it accepted the 
goods upon arrival. However, since respondent unloaded the straw- 
to complainant, it must be concluded that respondent did accept 
the strawberries.' Having accepted the goods, respondent there- 
fore became liable to complainant for the full purchase price there- 
of, less any damages resulting from any breach of contract by com- 
plainant. The burden of proving both breach and damages, by 
a preponderance of the evidence, rests upon respondent. Moritz v. 
Tannous, 21 A. D. 158. 


1. While respondent did complain to complainant regarding these strawberries, it has been 
that “A notice of rejection must be in clear and unmistakable terms. Mere complaint re- 
garding the shipments cannot be considered as notice of rejection.” See United Packing Co. 
v. Connecticut Celery Co., 16 A. D. 810. See, also, “acceptance” as defined in the Depart- 
ment’s regulation, 7 CFR 46.2 (dd). 
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Respondent alleged in its answer that complainant breached its 
warranty of merchantability as to the goods. In support of such 
allegation, respondent points to the results of the Federal in- 
spections performed on May 12 and May 15, 1972, in Minneapolis. 
Since the second inspection was not made until three days after 
delivery, however, we shall consider only the results of the first 
inspection. See Gonzales Packing Co. v. Price, et al, 25 A. D. 390. 


The earlier inspection reported the condition of the strawberries 
as ranging from 2 to 35%, average 3%bruised and leaking, 2 to 
25%, average 5% soft, and 2 to 16%, average 3% Gray Mold Rot. 

Since this was an f.o.b. transaction, complainant was under a 
duty to place goods on board the truck in a condition which, if 
the shipment was handled under normal transportation service 
and conditions, would assure delivery of such goods at contract 
destination in Minneapolis without abnormal deterioration. The 


risk of any damage or delay in transit not caused by the seller, 
rests upon the buyer (7 CFR 46.43(i) and (j)). 


Considering the percentages of defects reported in the Federal 
inspection of May 12, it is noted that there was a very wide range 
with a very low average percentage. This would indicate a proba- 


bility of only one bad sample, with the remainder in better con- 
dition. Therefore, considering that there was an average of only 
11% defects and that there was no grade specified in the contract, 
we are of the opinion that the results of this inspection do not 
establish a breach of warranty by complainant. In the absence 
of other evidence, we conclude that respondent has failed to 
sustain its burden of proof as to the alleged breach by com- 
plainant, and that respondent is liable for the full purchase price 
of $3,850.40. Respondent has paid complainant $2,506.40. leaving 
a balance due and owing of $1,344.00. Respondent’s failure to 
pay this sum to complainant is in breach of contract, in violation 
of section 2 of the act, for which reparation should be awarded, 
with interest. 


Having concluded that there was no breach of contract estab- 
lished as to complainant, there is no need to consider respondent’s 
counterclaim. Accordingly, it should be dismissed. 
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ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $1,344.00, with interest thereon at 
the rate of 8 percent per annum from June 1, 1972, until paid. 


Respondent’s counterclaim is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 15,298) 


OLITSKY AND MILLER, INC. v. CITY WIDE PuREYoRS, INC. PACA 
Docket No. 2-2714. Decided June 138, 1973. 


Total contract price—Claimed balance due—Burden of proof— 
Failure to sustain—Dismissal 


Where complainant has not met its burden of proving that respondent failed 
to pay for tomatoes purchased from April 3 through May 3, 1972, the 
complaint is dismissed. 


Complainant pro se. 
Respondent pro se. 
Moulton S. Dowler, Jr., Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
ration against respondent in the amount of $1,757.31 in connec- 
tion with shipments of tomatoes in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon the respondent which filed an answer 
thereto denying liability. 


Since the amount of damages claimed does not exceed $3,000 
the shortened method of procedure provided in section 47.20 of 
the Rules of practice (7 CFR 47.20) is applicable. Pursuant to 
such procedure the parties were given the opportunity to submit 
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additional evidence in support of their respective positions by 
means of verified statements. Complainant did not submit addi- 
tional evidence or file a brief. Respondent submitted an answering 
statement and filed a brief. 


FINDINGS OF FACT 


1. Complainant, Olitsky and Miller, Inc., is a corporation whose 
address is 14 Brooklyn Terminal Market, Brooklyn, New York. 


2. Respondent, City Wide Purveyors, Inc., is a corporation 
whose address is 738 Eleventh Avenue, New York, New York. At 
the time of the transactions involved herein respondent was 
licensed under the act. 


3. Between April 3, 1972, and May 3, 1972, in the course of 
interstate commerce, complainant by oral contract sold to respon- 
dent 5 shipments of various sizes of repacked Florida tomatoes 
for a total contract price of $1,873.50. 


4. The tomatoes were delivered to and accepted by respondent. 


5. The formal complaint was filed August 9, 1972 which was 
within 9 months after the alleged causes of action accrued. 


CONCLUSIONS 


Between April 3, 1972 and May 3, 1972 respondent by oral con- 
tract purchased from complainant 5 separate shipments of to- 
matoes for a total contract price of $1,873.50. These tomatoes 
had been shipped in the course of interstate commerce from 
Florida to complainant in Brooklyn, New York. The five ship- 
ments of tomatoes were shipped by complainant to respondent’s 
place of business in New York, New York, where they were ac- 
cepted by respondent. Five separate invoices covering the five 
shipments of tomatoes were attached to the complaint. The first 
of these invoices, dated April 7, 1972, showed a total purchase 
price for the first shipment of $425.00 and noted a payment 
received in the amount of $116.19. The balance given was $308.81. 
The deduction of the amount $116.19 from the total of the five 
shipments resulted in the $1,757.31 total claimed as reparation 
by complainant. 


In two letters attached as exhibits to the report of investigation 
respondent claimed that complainant failed to give respondent 
credit for payments of approximately $2300.00 made during the 
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month of September 1971 and the first three weeks of October 
1971. In an answering letter, also attached as an exhibit to the 
report of investigation, complainant admitted that such pay- 
ments were made and claimed that they were credited to the 
customer’s account. Complainant stated that they covered tomatoes 
purchased prior to and during that time and that they had 
nothing to do with complainant’s claimed upaid invoices of April 
and May 1972. In its answer respondent submitted as an exhibit 
a statement or accounting rendered by complainant and covering 
the period from September 1971 through May 1972. Respondent 
stated that this was the first and only statement which it had 
received from complainant. The statement shows purchases and 
payments at approximately two week intervals throughout the 
period except that no payments are credited for the period 
covering September and the first three weeks of October 1971. 
Purchases during September and the first three weeks of October 
1971 are shown to amount to $2,308.50. Payments throughout 
the nine month period were evidently in the form of checks 
from third parties and do not correspond exactly in the amount 
to the amount of the purchases. From the later part of October 
through May 22, 1972 a running balance due is shown which 
varies considerably but averages around $2,000.00. The final 
balance due, shown for May 22, 1972, is $1,757.31 or the exact 
amount claimed by complainant in this proceeding. However, no 
payment is shown on the statement corresponding to the $116.19 
payment which is shown on complainant’s invoice. 


Complainant has not rebutted respondent’s evidence that no 
credit was given for the purchases made during September and 
the first three weeks of October 1971. As respondent points out, 
if such credit had been given respondent would be shown as 
having over paid its account by approximately $550.00. We are 
unable to find that complainant has met its burden of proving 
that respondent failed to pay for the tomatoes purchased from 
April 3, through May 3, 1972. The complaint therefore should 
be dismissed. 


ORDER 
The complaint is dismissed. 
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(No. 15,299) 


GOLDEN VALLEY PRODUCE v. GREENBERG POTATOES, INC. PACA 
Docket No. 2-2687. Decided June 20, 1973. 


F.o.b. sale—Grade and size requirements—Contract price—Brokerage— 
Purchaser—Actual—Liability—Reparation for unpaid balance 


Where respondent purchased and accepted the potatoes in issue, and failed 
to prove a breach of contract by complainant, respondent is liable to 
complainant for the total contract price thereof, less the amount al- 
ready paid by respondent to complainant thereon, or an unpaid balance 
of $1,635.48 for which reparation is awarded. 


Ray W. Rigby, Rexburg, Idaho, for complainant. 
Patrick W. Fisher, Grand Forks, North Dakota, for respondent. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, as amended (7 U.S.C. 499a et seqg.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award in the amount of $1,635.48 in connection with a ship- 
ment of potatoes in interstate commerce. 


A copy of the report of investigation was served upon each 
of the parties. A copy of the formal complaint was served upon 
respondent, which filed an answer thereto, denying liability. 


Since the amount of damages claimed in the formal complaint 
does not exceed $3,000, the shortened method of procedure pro- 
vided in section 47.20 of the rules of practice (7 CFR 47.20) is 
applicabe. Pursuant to such procedure, the parties were given 
the opportunity to submit additional evidence in support of their 
respective positions by means of verified statements. Respondent 
filed an answering statement and complainant filed an answer in 
reply. Respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant, Golden Valley Produce, is an association whose 
address is Hamer, Idaho. 
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2. Respondent, Greenberg Potatoes, Inc., is a corporation 
whose address is P. O. Box 428, Grand Forks, North Dakota. 
At the time of the transaction involved herein, respondent was 
licensed under the Act. 


3. On or about February 2, 1972, in the course of interstate 
commerce, complainant sold to respondent one carload, or 165,200 
pounds, of U.S. No. 1, size A, potatoes at an agreed contract price 
of $2.45 per hundredweight, plus $.10 brokerage, for a total con- 
tract price of $4,212.60, f.o.b. Camas, Idaho. 


4. The sale of the potatoes was negotiated by a broker, Banner 
Produce, Inc., of Idaho Falls, Idaho, which issued a memorandum 
in connection with the sale. 


5. On February 17, 1972, the potatoes involved herein and 
contained in car NP 419941 were subject to a joint Federal-State 
inspection at shipping points, Camas, Idaho, and were certified 
as U.S. No. 1 grade, size A, 2 inches or 4 ounces minimum, with 
grade defects averaging within tolerance. 


6. Car NP 419941 was billed out of Camas, Idaho, on February 
17, 1972, to respondent’s consignee, Fresh-Pak, Inc., Old Monroe, 
Missouri. Upon arrival of the car in Old Monroe, the potatoes 
were accepted by Fresh-Pak, Inc. 


7. Respondent has paid complainant $2,577.12 in connection 
with this transaction. 


8. The formal complaint was filed on July 21, 1972, which was 
within nine months after the cause of action herein occurred. 


CONCLUSIONS 


Complainant in the formal complaint alleges that the potatoes 
involved herein were sold to respondent through a broker, Ban- 
ner Produce, Inc., for delivery to respondent’s consignee, Fresh- 
Pak, Inc., with respondent to pay the brokerage. Respondent in 
its answer denies that it purchased, or authorized the purchase 
of, these potatoes and, in effect, also denies owing the brokerage 
incurred in connection with this transaction. Respondent alleges 
that its only function was to act as disbursing agent for Fresh- 
Pak in connection with this shipment. 


Complainant’s position in respect to this issue is supported by 
the broker’s memorandum and also by an affidavit executed by 
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the broker’s John Burch. As reflected in the memorandum, the 
potatoes were sold to respondent for shipment to Fresh-Pak at 
Old Monroe, Missouri, under a warranty of U.S. No. 1 grade, 
size A, at shipping point and at an agreed price of $2.45 per 
hundred weight, f.o.b. Camas, Idaho. In his affidavit, Burch states 
that the sale of the potatoes to respondent was made in the course 
of a telephone conversation Burch had with respondent’s presi- 
dent, Arthur Greenberg, Jr., at which time Greenberg also agreed 
that respondent would pay the brokerage incurred in connection 
with the transaction. Complainant’s position is also supported by 
the affidavit of its manager, Clair Robinson, who stated that she 
dealt with Burch and John Ford, Fresh-Pak’s manager at this 
time, in connection with the transaction; that it was her under- 
standing and belief that Burch, as broker, arranged a sale of 
these potatoes to respondent for delivery to Fresh-Pak; and that 
it was agreed that the brokerage would be paid by respondent. 
The statements of both John Burch and Clair Robinson are fully 
corroborated in every respect in the affidavit of John Ford, man- 
ager of Fresh-Pak during this period. 


Respondent, in support of the denial contained in its answer 
relative to this alleged purchase, submitted in evidence the affi- 


davit of its president, Arthur Greenberg, Jr. In his affidavit, 
Greenberg states that respondent was acting as buying broker in 
this as well as other transactions aimed at obtaining potatoes for 
processing at Fresh-Pak’s plant at Old Monroe. 


In reviewing the evidence before us, we conclude that it is 
sufficient to establish a sale by complainant to respondent of the 
potatoes involved herein, with brokerage to be paid by respondent. 
We further find that the shipment of February 17, 1972, described 
in Finding of Fact No. 6, was made by complainant to respond- 
ent’s consignee, Fresh-Pak, Inc., pursuant to this contract and 
that the potatoes were accepted on arrival at contract destination, 
Old Monroe, Missouri, by Fresh-Pak. We likewise find that the 
acceptance of the potatoes by Fresh-Pak at Old Monroe rendered 
respondent, as purchaser of the goods, liable to complainant for 
the agreed contract price thereof, less any provable damages 
stemming from any breach of contract by complainant and less 
any moneys already paid by respondent in connection with this 
transaction. The burden of proving both breach and damages, by 
a preponderance of the evidence, rests upon respondent. 





1312 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 32 A.D. 1312 


The terms of the f.o.b. contract between the parties required 
that the potatoes, which were the subject of this sale, be U.S. No. 
1 grade, size A, at shipping point. These conditions apparently 
were met by complainant, as evidenced by the results of the joint 
Federal-State inspection made of the potatoes in car NP 419941 
at shipping point in Camas, Idaho, on February 17, 1972. Accord- 
ingly, we conclude that respondent has failed to sustain its burden 
of proof with respect to a breach of contract by complainant so 
that no question of damages is presented for consideration. 


The total contract price of the potatoes involved herein is 
$4,212.60. Respondent has paid complainant $2,577.12 in con- 
nection with this transaction, leaving a balance due and owing 
of $1,635.48. Respondent’s failure to pay this sum to complainant 
is a breach of contract, in violation of section 2 of the Act, for 
which reparation of $1,635.48 should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,635.48, with interest there- 
on at the rate of 8 percent per annum from March 1, 1972, until 


paid. 


Copies of this order shall be served upon the parties. 


(No. 15,300) 


M. TROMBETTA & SONS, INC. v. CLIFTON FRUIT & PRODUCE, INC. 
PACA Docket No. 2-2801. Decided June 20, 1973. 


Contract price—Adjustment of—Burden of proof sustained—Dismissal 


Where respondent sustained its burden of proof of the claimed price adjust- 
ment and has paid complainant the adjusted contract price of the car- 
rots involved, complainant has failed to establish a cause of action, and 
the complaint is dismissed. 


Gilbert M. Hersch, New York, New York, for complainant. 
Frederick I. Levy, New York, New York, for respondent. 
James W. Patton, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $706 in connection with 
a transaction in interstate commerce involving 353 cartons of 
carrots. 


A copy of the Department’s report of investigation was served 
upon each of the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto, admitting 
that it owed complainant $353 in connection with this transaction 
but denying liability to complainant for the balance of the amount 
claimed in the complaint. Respondent has paid to complainant 
$353 under an Order for Undisputed Amount dated January 2, 
1973, entered pursuant to section 7 of the act (7 U.S.C. 499g). 


Since the amount claimed as damages in the complaint does 
not exceed $3,000, the shortened method of procedure provided 
in section 47.20 of the rules of practice (7 CFR 47.20) is appli- 


cable. Under this procedure, the pleadings of the parties, being 


verified, are a part of the evidence in the case, as is the Depart- 
ment’s report of investigation. In addition, complainant filed an 
opening statement and respondent filed an answering statement. 
Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, M. Trombetta & Sons, Inc., in a corporation 
whose address is 102 New York City Terminal Market, Bronx, 
New York. 


2. Respondent, Clifton Fruit & Produce, Inc., is a corporation 
whose address is 105 Brooklyn Terminal Market, Brooklyn, New 
York. At the time of the transaction involved herein, respondent 
was licensed under the act. 


3. On July 25, 1972, in the course of interstate commerce, com- 
plainant sold to respondent 353 cartons of carrots at $2 a carton, 
for a total contract price of $706. Respondent had inspected the 
carrots at complainant’s place of business at the time of the pur- 
chase. 
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4. The carrots delivered to respondent at its place of business 
by complainant were not of the same quality as those inspected by 
respondent at the time of purchase. After receiving the carrots, 
respondent complained to complainant about the poor quality, 
whereupon complainant agreed to reduce the contract price of the 
carrots to $1 per carton. 


5. Respondent has paid to complainant $353 under an Order for 
Undisputed Amount entered on January 3, 1973, in connection 
with this transaction. 


6. The formal complaint was filed on October 25, 1972, which 
was within nine months after alleged cause of action herein 
accrued. 


CONCLUSIONS 


The question to be decided is whether an adjustdment of the 
original contract price of the carrots was agreed to by the parties. 
It is undisputed that under the terms of the original contract, 
which was entered into on July 25, 1972, complainant sold 353 
cartons of carrots to respondent at $2 per carton. Respondent 
alleges, however, that when it received the carrots they were in 


such poor condition that it (respondent) complained to complain- 
ant, and the lattter agreed to reduce the contract price from $2 
per carton to $1 per carton. In support of the alleged price re- 
duction, respondent offers in evidence a letter addressed to the 
Department by Counsel for complainant dated August 22, 1972, 
wherein it was stated in relevant part: 


“Subsequent to the delivery of the 353 cartons of carrots, 
the respondent complained to complainant concerning the 
condition and price. After some discussion the parties agreed 
to adjust the price of said carrots from $2.00 to $1.00 pro- 
vided the same was paid forthwith. The date of this adjust- 
ment was subsequent to July 28, 1972. No complaint was 
made with regard to the carrots or avacados purchased on 
July 28, 1972. 


“On August 1, 1972, the respondent made and delivered its 
check to complainant for the amount of $353 for the pur- 
chase of July 25, 1972. Respondent now refuses to pay for 
the purchase of July 28, 1972, upon the grounds that he was 
‘too badly hurt’ on the purchase of July 25, 1972.” 
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Complainant does not deny that a price adjustment was given 
to respondent but avers that it was in connection with the pur- 
chase of carrots on July 28. Complainant challenges the letter of 
August 22, 1973, as sustaining respondent’s claim, stating that an 
error in dates had been made in the letter of August 22. 


In our reading of the letter of August 22, we conclude that 
it sustains respondent’s position in connection with the claimed 
price reduction. Respondent as the moving party herein had the 
burden of proving the claimed price adjustment; and, as we have 
already indicated, that burden has been sustained. 


The contract price of the carrots, as adjusted, was $353. The 
record shows that this amount has been paid by complainant to 
respondent. Accordingly, we conclude that complainant has failed 
to establish a cause of action as to respondent herein and that the 
complaint should, therefore, be dismissed. 


ORDER 


The complaint is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 15,301) 


PARAMOUNT GROWERS, INC. v. THE AUSTER COMPANY, INC. PACA 
Docket No. 2-2651. Decided June 20, 1973. 


Order upon reconsideration 


This order is issued in accordance with the facts and circumstances set forth 
herein. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued on April 10, 1973, awarding reparation to 
complainant against respondent. A copy of this order was served 
upon respondent and it requested an extension of time within 
which to file a petition for reconsideration. 
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On April 24, 1973, an order was issued staying the order of 
April 10, 1973, pending the issuance of a further order in this 
proceeding, and giving respondent additional time to May 1, 1973, 
within which to file a petition for reconsideration of the order of 
April 10, 1973. Respondent’s letter which, in effect, constituted a 
petition for reconsideration was filed on May 4, 1973. 


Upon reconsideration of the order of April 10, 1973, we find 
that all the matters set forth in respondent’s petition were 
thoroughly analyzed and considered at the time of the issuance of 
such order. The order, in our opinion, is supported by the evidence 
and the law applicable thereto. Accordingly, respondent’s petition 
for reconsideration is hereby dismissed without prior service upon 
complainant. The order of April 10, 1973, is reinstated, except 
that the reparation awarded therein shall be paid within 30 days 
from the date of this order. 


Copies of this order shall be served upon the parties. 


(No. 15,302) 


GENIE COMPANY v. WHOLESALE PRODUCE SUPPLY, INC. and/or 
BONANZA DISTRIBUTORS, INC. PACA Docket No. 2-2638. De- 
cided June 25, 1973. 


Order on reconsideration 


This order is issued in accordance with the facts and circumstances set forth 
herein. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued on March 20, 1973, in which the counterclaim 
of respondent, Wholesale Produce Supply, Inc., was dismissed. 
Said respondent filed a petition for reconsideration on March 29, 
1973. In light of this, an order amending the prior order was 
issued on May 25, 1973, which served to grant said respondent’s 
aforementioned counterclaim. Subsequently, on June 5, complain- 
ant filed a petition for reconsideration of the amended order, re- 
questing dismissal of said respondent’s counterclaim. Said re- 
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spondent’s petition for reconsideration was filed within the 10-day 
period allowed by section 47.24 of the rules of practice (7 CFR 
47.24). In accordance with that section, the timely filing of the 
petition operated to set aside our amended order, pending final 
action on the petition. 


Upon reconsideration of the order of March 20, 1973, as 
amended, we find that all the matters set forth in complainant’s 
petition were thoroughly analyzed and considered at the time 
of issuance of such order. In our opinion the order as amended 
is supported by the evidence and by the law applicable thereto. 
Accordingly, complainant’s petition is hereby dismissed without 
prior service upon said respondent. 


The amended order of March 20, 1973, is hereby reinstated and 
the reparation awarded therein shall be paid within 30 days from 
the date of this order. 


Copies hereof shall be served upon the parties. 


DISMISSAL—ON AUTHORIZATION OF COMPLAINANT 


(No. 15,303) 


THOS. ISERI PRODUCE Co. v. S & K Farms, INc. PACA Docket 
No. 2-2813. In order issued June 20, 1973, by Donald A. 
Campbell, Judicial Officer. 


REPARATION AWARDED—ADMISSION OF LIABILITY 
(No. 15,304) 


REX BROKERAGE, INC. v. SOUTHWEST GROWERS AND PACKERS. 
PACA Docket No. 2-2957. Reparation of $146.25 with 8 per- 
cent interest from May 1, 1972, awarded complainant against 
respondent in order issued June 7, 1973, by Donald A. Camp- 
bell, Judicial Officer. 
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REPARATION AWARDED—DEFAULT ORDER 
(No. 15,305) 


JERSEY FRUIT COOPERATIVE ASSOCIATION, INC. v. BROWN’S 
FROSTED Foops, Inc. PACA Docket No. 2-2993. Reparation 
of $2,721.88 with 8 percent interest from August 1, 1972, 
awarded complainant against respondent in order issued 
June 14, 1973, by Donald A. Campbell, Judicial Officer. 


(No. 15,306) 


NAPLES TOMATO GROWERS, INC. v. SMITH’S TOMATO HousE. PACA 
Docket No. 2-2996. Reparation of $3,406.27 with 8 percent 
interest from June 1, 1972, awarded complainant against 
respondent in order issued June 14, 1973, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 15, 307) 


ROBERT Ruiz, INC. v. GRASSO PRODUCE, INC. PACA Docket No. 
2-2987. Reparation of $783.75 with 8 percent interest from 
October 1, 1972, awarded complainant against respondent in 
order issued June 14, 1973, by Donald A. Campbell, Judicial 
Officer. 


(No. 15,308) 


JOHN F. SPIERS v. WES BARBER PRODUCE. PACA Docket No. 
2-2992. Reparation of $2,600.00 with 8 percent interest from 
October 1, 1972, awarded complainant against respondent in 
order issued June 14, 1973, by Donald A. Campbell, Judicial 
Officer. 


(No. 15,309) 


FRED C. EBEL & Co., INC. v. PANNO & SONS, INC. PACA Docket 
No. 2-3001. Reparation of $2,573.30 with 8 percent interest 
from November 1, 1972, awarded complainant against re- 
spondent in order issued June 19, 1978, by Donald A. Camp- 
bell, Judicial Officer. 
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(No. 15,310) 


GRATZ AND UTTER v. LIBERTY FRUIT & PRODUCE INCORPORATED. 
PACA Docket No. 2-2999. Reparation of $3,392.50 with 8 
percent interest from November 1, 1972, awarded complain- 
ant against respondent in order issued June 19, 1973, by 
Donald A. Campbell, Judicial Officer. 


(No. 15,311) 


LAMANTIA-COLLUM-COLLIER Co., INC. v. LUSTIG & FIERRO, INC. 
PACA Docket No. 2-3002. Reparation of $982.20 with 8 per- 
cent interest from February 1, 1973, awarded complainant 
against respondent in order issued June 19, 1973, by Donald 
A. Campbell, Judicial Officer. 


(No. 15,312) 


DANNY DANENBERG FARM v. LUSTIG & FIERRO, INC. PACA 
Docket No. 2-3007. Reparation of $6,247.20 with 8 percent 
interest from March 1, 1973, awarded complainant against 
respondent in order issued June 20, 1973, by Donald A. 


Campbell, Judicial Officer. 
(No. 15,313) 


SAHARA PACKING COMPANY v. LUSTIG & FiERRO, INC. PACA 
Docket No. 2-3003. Reparation of $32,931.00 with 8 percent 
interest from March 1, 1973, awarded complainant against 
respondent in order issued June 20, 1973, by Donald A. 
Campbell, Judicial Officer. 


(No. 15,314) 


THE FINLEY COMPANY, INC. v. PENNER PROVISION COMPANY. 
PACA Docket No. 2-2989. Reparation by $1,898.70 with 8 
percent interest from June 1, 1972, awarded complainant 
against respondent in order issued June 21, 1973, by Donald 
A. Campbell, Judicial Officer. 
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(No. 15,315) 


GRAESER-PEPLIS Co. v. WESTERN PRODUCE Co. PACA Docket No. 
2-2994. Reparation of $12,511.15 with 8 percent interest 
from March 1, 1973, awarded complainant against respond- 
ent in order issued June 21, 1973, by Donald A. Campbell, 
Judicial Officer. 


(No. 15,316) 


AL HARRISON Co. v. CARL ROBBINS. PACA Docket No. 2-2991. 
Reparation of $2,828.85 with 8 percent interest from Sep- 
tember 1, 1972, awarded complainant against respondent in 
order issued June 21, 1973, by Donald A. Campbell, Judicial 
Officer. 


(No. 15,317) 


MIKAMI BROS. v. SCHIRO PRODUCE COMPANY. PACA Docket No. 
2-2995. Reparation of $13,676.25 with 8 percent interest 
from December 1, 1972, awarded complainant against re- 
spondent in order issued June 21, 1973, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 15,318) 


STANLEY WRONOWSKY v. P. C. FRUIT & PRODUCE, INC. PACA 
Docket No. 2-2990. Reparation of $3,327.00 with 8 percent 
interest from November 1, 1972, awarded complainant 
against respondent in order issued June 21, 1973, by Donald 
A. Campbell, Judicial Officer. 


(No. 15,819) 


MONTEREY BAY PACKING COMPANY v. LUSTIG & FIERRO, INC. 
PACA Docket No. 2-3008. Reparation of $10,428.00 with 8 
percent interest from November 1, 1972, awarded complain- 
ant against respondent in order issued June 22, 1973, by 
Donald A. Campbeli, Judicial Officer. 
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(No. 15,320) 


NOGALES TOMATO Co., INC. v. LUSTIG & FIERRO, PACA Docket 
No. 2-3005. Reparation of $1,163.50 with 8 percent interest 
from January 1, 1973, awarded complainant against re- 
spondent in order issued June 22, 1973, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 15,321) 


S. & H. PACKING COMPANY v. LUSTIG & FIERRO, INc. PACA Docket 
No. 2-3006. Reparation of $3,783.10 with 8 percent interest 
from March 1, 1973, awarded complainant against respond- 
ent in order issued June 22, 1973, by Donald A. Campbell, 
Judicial Officer. 


(No. 15,322) 


RALPH SAMSEL COMPANY v. LUSTIG & FIERRO, INC. PACA Docket 
No. 2-3004. Reparation of $7,725.20 with 8 percent interest 
from February 1, 1973, awarded complainant against re- 
spondent in order issued June 22, 1973, by Donald A. 


Campbell, Judicial Officer. 
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Packers and Stockyards Act, 1921—Cont. 


CUSTODIAL ACCOUNT FOR SHIPPERS’ PROCEEDS 
Failure to deposit in accordance with regulations 
Misuse of 


Deficiency of funds in 


FALSE AND INCORRECT PRICES 
Accounting to sellers on the basis of 


Showing prices lower than those actually received 


FALSE AND INCORRECT WEIGHTS 


Adding to or subtracting from actual purchase weights 
of livestock 


Issuing sales invoices on the basis of 
Made a part of accounts and records 


Receiving payment for livestock based upon 


FINANCIAL REQUIREMENTS 
Failure to meet 1271, 1276, 1282 


HOG PAY TICKETS 
Prepared showing false and incorrect prices 


With false and incorrect prices, made a part of accounts 
and records 


INSOLVENCY 


Current liabilities exceeding current assets 


NET PROCEEDS 


Failure to remit when due 


PURCHASE PRICE 


Failure to pay when due \ 1279, 1282 


SANCTION 


Suspension until in full compliance with bonding re- 
quirements . 1262, 1269 
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Packers and Stockyards Act, 1921—Cont. 


SANCTION—Cont. 


Suspension until no longer insolvent and in full com- 
pliance with bonding requirements 


Suspension for 10 days 


Suspension for 14 days and thereafter until no longer 
insolvent 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
ACCEPTANCE 
By diversion 
BURDEN OF PROOF 
Sustained 1312 
Failure to sustain 1291, 1301, 1306, 1309 
CONTRACT 
No issue raised with respect to performance under 
Failure to establish breach of 
Terms of 
CONTRACT PRICE 
Adjustment of, established 
Brokerage to be added to 


Claimed balance due, failure to prove 


Failure to pay in full 
CONTRACT REQUIREMENTS 

Claim under found to be without merit 
DAMAGES 

Failure to establish 
DEDUCTIONS 


From invoice price, unauthorized 


DISMISSAL 
Of complaint 


No cause of action 
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Perishable Agricultural Commodities Act, 1930—Cont. 


EXPRESS WARRANTY 
Failure to establish 


F.0O.B. TRANSACTION 
Grade and size requirements, met 


Merchantability 
Unsustained claim of breach of warranty 
Strawberries 
PURCHASER 
Actual 
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